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Tacking or Combining of Interstate Operating 
Rights 


By Rosert J. BERNARD t 


One of the facets of Interstate Commerce Commission regulation 
which is usually befuddling to a newcomer in the field of motor carrier 
transportation is an understanding of the Commission’s rules and 
policies respecting the combining, or ‘‘tacking,’’ as it is more com- 
monly called, of interstate operating rights. This is an attempt to state 
in simple terms what has become a somewhat complicated subject. 

Prior to discussing the historical basis for the development of this 
phase of regulation and certain of the more important concepts of 
‘‘tacking,’’ a brief definition of the word is necessary. The tacking 
of rights, as interpreted by the Commission, is the joining of unre- 
stricted rights at a common point of service for the performance of a 
through operation. See Powell Bros. Truck Lines, Inc.—Purchase— 
Bryan, 39 M. C. C. 11, (1943). Stating it somewhat differently, in order 
to tack any two routes the authority must be such as would permit inter- 
change at points common to such routes, if the rights were held in 
separate hands. Valley Motor Lines, Inc. v. Western Truck Lines, 47 
M. C. C. 718, 721, (1948). 

Although such a definition certainly oversimplifies the subject, it 
will serve as a starting point. 


Historical Analysis 


A reading of the Motor Carriers Act of 1935, and of subsequent 
amendments to part II of the Interstate Commerce Act, shows no specific 
delegation of power by Congress to the Commission to permit the tacking 
of rights. Historically we find, however, that from the beginning of 
motor carrier regulation, the Commission has permitted the combining 
of rights for the performance of a through service. In certain transfer 
or leasing cases, after finding that the transfer or lease, was consistent 
with the public interest, it has cited section 216 of the Act as authority 
for permitting the combining of the acquired route with the one already 
held. This section permits motor common carriers to establish through 
routes. 

In interpreting motor carrier authorities and in granting authority 
under section 207 of the Act, it would appear that the Commission has 
exercised the power to permit tacking under section 208(a). This sec- 
tion gives the Commission the right to ‘‘specify the service’’ and the 
power to impose ‘‘reasonable terms, conditions and limitations . . . as 


t Mr. Bernard received his A.B. degree from Boston College and an LL.B. 
from the Boston College Law School. He was an examiner in the Bureau of Motor 
Carriers of the Interstate Commerce Commission from 1949 to 1954, and for a time 
served on the staffs of Commissioner npn = | F. Arpaia and Commissioner Howard 
Freas. Mr. Bernard has been an attorney with The Association of Western Railways, 
Chicago, Illinois, since October, 1954. tae 

1Keeshin Motor Exp. Co., Inc. (Illinois)—Leases, 1 M. C. C. 373 CO: 
Frontier Coach Lines, Inc—Purchase—Bee Lines, Inc., 15 M. C. C. 576 (1939); 
Vognild Yakima Chief Frt. Lines Com. Car. Application, 20 M. C. C. 93 (1939). 
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to the extension of the route or routes of the carrier.’’ In this connection 
in Jack Cole Co., Inc., Common Carrier Application, 32 M. C. C. 199, at 
page 208, Division 5 stated: 


Under section 208(a) of the Act we are directed to specify in a 
certificate the service to be rendered. In this connection it may be 
well to point out that ‘‘service,’’ when applied to a point or place in 
connection with motor carrier operations, contemplates interchange 
with connecting carriers at such point or place... 


It should also be noted that the cases relating to this subject are 
annotated by the Commission under section 208(a). 

A review of the earlier decisions makes it apparent that tacking 
developed, in the main, as an attempt on the part of the Commission to 
simplify and to lighten its administrative workload and to encourage the 
development of the motor carrier industry. In this connection in Dizie 
Freight Lines, Inc. Common Carrier Application, 24 M. C. C. 780, 
(1940), protestants contended that applicant should not be permitted 
to combine its routes for the performance of a through service, a service 
which applicant had not performed prior to the ‘‘grandfather’’ date. 
Division 5 at page 783 said: 


To comply with interveners’ request would be contrary to our 
general policy relative to extension applications, wherein we custom- 
arily describe only the proposed route as extended, and if such route 
is authorized the motor carrier has a right to transport interstate 
commerce over it to or from any point on its existing routes. This 
policy avoids duplication of authority. [Italics added] 


The same question arose in Tarbet Common Carrier Application, 
31 M. C. C. 63, (1941). There Division 5 stated at page 66: 


To require an applicant under the ‘‘grandfather’”’ clause to prove 
service between every combination of points sought in the applica- 
tion would not only prove an insuperable burden, but would result 
in restrictions which would choke the development of motor-carrier 
operations over the routes which a carrier serves, and thus prevent 
the development of an efficient and economical transportation sys- 
tem, contrary to the national transportation policy as expressed in 
the act. 


In Public Service Interstate Transp. Co. Com. Car. Applic., 44 
M. C. C. 205, 212, (1944), Division 5 indicated that another reason for 
permitting the combining of routes is to avoid ‘‘the appearance of grant- 
ing multiple rights over the same route or over a portion thereof.’’ 


Basic Principles 


For a clearer understanding of the subject and prior to consider- 
ation of the case law certain basic principles enunciated by the Com- 
mission should be noted. 

First, the tacking of rights can only be performed by common car- 
riers. Contract carriers cannot tack their rights. In Longshore Extension- 
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Salem-Youngstown, Ohio, 43 M. C. C. 755 (1944), Division 5 discussed 
the reasoning behind this rule of law. At page 758 it said: 


No provision is made in the act for the establishment by con- 
tract carriers of through routes or joint rates with other such car- 
riers or with common carriers, or for a single contract carrier to 
render through service between points specified in separate authori- 
ties held by it. Compare Chicago and Wisconsin Points Propor- 
tional Rates, 17 M. C. C. 573, 577. On the contrary, the act con- 
templates that the service of a contract carrier, under a permit held 
by it, shall be as specified in an individual contract or agreement 
with the shipper. Such service therefore would seem to be incon- 
sistent with the establishment of through routes or joint rates with 
other carriers, or with the performance by a single carrier of 
through service under two or more separately granted permits. 

Section 209(b) of the act provides, in part, that we shall specify 
in the permit ‘‘the business of the contract carrier covered thereby 
and the scope thereof.’’ This phrase is all-inclusive and connotes in 
addition to the business of being a contract carrier the exact and 
precise character of the service to be rendered by such carrier. 
Keystone Transp. Co. Contract Carrier Application, 19 M. C. C. 475, 
493. In other words, we consider that each permit granted by us 
should describe fully the particular service to be performed for 
otherwise the permit would not specify ‘‘the exact and precise 
character of the service to be rendered.’’ (Italics added) 


The Commission has also held that a contract carrier cannot inter- 
change traffic with another contract carrier or a common carrier. See 
Holmes Contract Carrier Application, 8 M. C. C. 391, (1938); Luper 
Transp. Co. (Kansas)—Purchase—McCarter, 38 M. C. C. 263, (1942) ; 
Clare M. Marshall, Inc.—Purchase—Cunningham, 36 M. C. C. 507, 
(1941) ; Longshore Extension, supra, and Service of Contract Carriers, 
49 M. C. C. 103, (1949). The last cited case contains a complete discus- 
sion of the rights of a contract carrier under a permit. 

It should also be observed that the Commission has permitted the 
combining of separate grants of unrestricted rights whether the various 
authorities were acquired in a so-called ‘‘grandfather’’ proceeding under 
section 206(a), in a ‘‘public convenience and necessity’’ proceeding 
under section 207(a), by purchase or merger under sections 5 and 
212(b), or by any combination of these methods. Aetna Freight Lines, 
Inc., Interpretation of Certificate, 48 M. C. C. 610, (1948), and Dizie 
Freight Lines, Inc., Common Carrier Application, supra. 


Combining of Regular-Route Authorities 


Proceeding to fundamenta! concepts, undoubtedly the most easily 
understood form of tacking is the unification of two regular routes for 
the performance of through service. The classic example involves a 
carrier with authority to operate from point A to point B and from point 
B to point C. In the absence of specific restrictions against tacking it 
may combine the routes at the termini and operate from point A through 
point B to point C. This is tacking in its basie form. 
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Going a step further, the Commission has held that a carrier can 
also tack at any common point of service that is a terminus on one route 
and an intermediate, or off-route point on another route. Blewett—Pur- 
chase—Hester Truck Lines, Inc., 37 M. C. C. 763, (1942), National 
Transp. Co.—Purchase—North Branford Transp., 70 M. C. C. 55, 
(1956), and Powell Bros. Truck Lines, Inc.—Purchase—Bryon, 39 M. C. 
C. 11, (1948). 

As the Commission said in the Powell Case, 


In the operating authorities of regular-route carriers, the serv- 
ices which such carriers may perform are described in part by a 
listing of the several routes over which they may transport ship- 
ments. A certificate authorizing operations over two or more routes 
that have one or more points in common which the carrier is author- 
ized to serve confers the right to operate over all combinations of 
such routes and between all the designated points thereon, unless 
the service is specifically restricted in such certificate. 


On an informal basis the Bureau of Motor Carriers has held that 
regular-route authorities may not be tacked through a common point 
which is off-route to both authorities. 

In a more recent case, Consolidated Freightways, Inc. v. Lenzmeier, 
Inc., 66 M. C. C. 615, (1956) the question of tacking via off-route au- 
thority was considered. There applicant held authority over three routes 
which had been acquired in separate proceedings. The routes were 
described as follows: 


Route 1: between St. Paul and Wahpeton, N. Dak., over U. S. High- 
way 52, Minnesota Highway 3 and U. S. Highway 75, serving the 
intermediate point of Minneapolis; 


Route 2: between Fairmount, N. Dak., and Forman, N. Dak., over 
North Dakota Highway 11, serving all intermediate points, includ- 
ing Lidgerwood, N. Dak., and certain off-route points, including 
Wahpeton and Wyndmere, N. Dak., and, 


Route 3: between Wyndmere and Fargo, over North Dakota High- 
way 13, an unnumbered highway, and U. S. Highway 81. 


The issue presented was whether defendant held authority between 
Wahpeton, Fairmount, Lidgerwood and Wyndmere, of such character 
that they could lawfully be tacked to the regular routes east of Wahpe- 
ton and north of Wyndmere in order to perform a through service be- 
tween St. Paul and Fargo. The operation was actually performed from 
St. Paul to Wahpeton (terminus) on Route 1, from Wahpeton (off-route) 
to Fairmount on Route 2, from Fairmount to Lidgerwood on Route 2, 
from Lidgerwood to Wyndmere (off-route) on Route 2 and from Wynd- 
mere (terminus) to Fargo on Route 3. 

It should be noted that Wahpeton is the terminus of Route 1 and 
an off-route point on Route 2 and Wyndmere is an off-route of Route 2 
and the terminus of Route 3. 
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Division 1 held that the rights could be combined through the off- 
route points. In support of this holding it said: 


As stated in Ferguson Frt. Lines, Inc., Modification of Certificates, 
62 M. C. C. 261, the holder of 2 operating rights may tack such 
rights under circumstances requiring operation between 2 off-route 
points which are appurtenant to 1 of the regular-route operating 
rights provided there is ‘‘good faith’’ line-haul operation over the 
regular route to which the 2 off-route points are appurtenant. It 
was further found in the Ferguson case that ‘‘good faith’’ opera- 
tion infers something more than token service and excludes any 
subterfuge such as a backhaul on the regular route. 


The Division then found that the applicant’s operation was a ‘‘ good 
faith’’ operation. The unusual feature of this case is that the Ferguson 
case, which is cited as the basis for the decision, actually involved a 
proposed tacking of a regular-route authority with an irregular-route 
authority rather than two or more regular-route authorities. The 
Ferguson case will be discussed at greater length at a later point. 

It would seem that the Bureau’s informal view that two regular 
routes cannot be combined through an off-route point common to both 
rights has been affirmed. The need for a ‘‘good faith’’ operation over 
the regular route would preclude use of the principle established in the 
Ferguson and Consolidated cases. In this connection, it is also signifi- 
eant that the two off-route points in the Consolidated case were termini 
on two of the routes involved. 

In concluding this phase of tacking attention is called to one excep- 
tion to the general rules respecting the combining of regular-route 
authorities. In Glendenning Motorways, Inc., Int. of Certificate, 49 
M. C. C. 440, (1949), the carrier held regular-route authority together 
with authority over a described alternate route. One of the questions 
presented in the proceeding was whether Glendenning could tack the 
alternate route to its authorized service routes. Division 5 held that 
‘An alternate route may be tacked at its termini to authorize service 
routes regardless of the fact that the junctions are not points of service 
on the latter.’’ In this connection, it further stated at page 443: 


As already indicated, Glendenning now holds a certificate 
which though not in the form now usually employed clearly author- 
izes the use of Route B as an alternate route ‘‘for operating con- 
venience.’’ Although it may not serve either the termini or any 
intermediate point thereon, except as elsewhere authorized, the au- 
thority to operate thereover is not limited to the movement of empty 
vehicles. Glendenning’s right to ‘‘tack’’ this convenience route at 
its termini to its otherwise authorized routes, and to use this route 
in any manner which contributes to the economy or efficiency of its 
otherwise authorized operations over service routes is clear. Other- 
wise, the route would have no use and no reason for existence. 
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Combining of Irregular-Route Authorities 


Proceeding to the problem of the combining of rights involving 
operations over irregular routes we encounter more difficult concepts. 
Prior to considering the important decisions in this field, one should 
appreciate the distinction drawn by the Commission between the terms 
‘‘radial’’ and ‘‘nonradial,’’ which terms are used to describe irregular- 
route operations. Perhaps the simplest method of showing the distinc- 
tion is to give examples. 

A earrier holding authority between Boston and Springfield, Massa- 
chusetts, on the one hand, and points in Illinois and Wisconsin, on the 
other, is a radial operator, whereas a carrier with authority between 
points in Massachusetts, Wisconsin and Illinois is a nonradial operator.? 

The Commission spelled out the difference in Gay’s Exp., Inc. v. 
Hargis and Nichols, 43 M. C. C. 277. At page 279 it said: 


The words ‘‘on the one hand’’ and ‘‘on the other’’ contained in 
defendants’ certificate are words of extremity in both common and 
legal parlance. They were used in defendants’ certificate, as they 
have been in many others, for the sole purpose of identifying the 
operations authorized between a base point and other points in a 
described area, as distinguished from an unlimited nonradial opera- 
tion between described points or all points within described areas. 


In considering the case law respecting the combining of irregular- 
route authorities it is found that as a general rule, the Commission has 
held that a common carrier may combine two separate and unrestricted 
irregular route authorities provided that the operation is performed 
through a point common to both authorities. See Carolina Freight Car- 
riers Corp.—Purchase—Edmunds, 36 M. C. C. 259, (1940) and Trans- 
port Corp. of Virginia Extension—Maryland, 43 M. C. C. 716, (1944). 

In the Transport of Virginia case, supra, applicant held ‘‘grand- 
father’’ authority to transport tobacco leaf between points and places 
in Virginia, North Carolina and South Carolina; and authority acquired 
in an extension application under section 207(a) to transport unmanu- 
factured tobacco, from points and places in certain named Maryland 
counties, to Richmond, Virginia. The rights had been issued in a con- 
solidated certificate. 

Applicant argued that it could operate from the Maryland counties 
to points in North Carolina, South Carolina and Virginia by operating 
through Richmond. 

The Commission upheld this contention and after noting that the 
rights had been separately issued and were unrestricted, had this to say: 


* * * it has been held generally in motor-carrier proceedings under 


sections 5 and 212(b) of the Act that where common-carrier regular 
route and irregular route authorities, or two or more common-car- 
rier irregular route authorities, are unified for operation by one 
carrier, through service may be provided between authorized points 
in both of such authorities, unless the public interest requires the 





2 Classification of Motor Carriers of Property, 2 M. C. C. 703. 
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imposition of a restrictive condition against the rendition of through 
service in whole or in part. The only requirement in these instances 
has been that there must be a point of service common to both 
operating authorities and the physical operation must be rendered 
through such common point 


In Jack Cole Co., Inc., Common Carrier Application, 32 M. C. C. 
199, (1942) a different problem was encountered. 

In that case applicant held authority to operate over irregular 
routes, between Birmingham, Ala., on the one hand, and Atlanta, Ga., 
Detroit, Mich., and Akron, Ohio, on the other. This carrier was operating 
between Atlanta and Detroit, and between Atlanta and Akron, through 
Birmingham. The Commission held that applicant could not lawfully 
perform service between any two points in its radial area by using 
Birmingham as a gateway. 

The Jack Cole case has been cited consistently as the leading case 
for the proposition that a carrier may not ‘‘cross-haul’’ between points 
in its radial area even though operation is accomplished through the base 
point. 

In a similar case, Gay’s Exp., Inc., v. Hargis and Nichols, supra, 
defendants held authority to operate— 


between Brattleboro, Vt., on the one hand, and points in Massachu- 
setts, New Hampshire and Vermont, on the other over irregular 
routes. 


Defendants were operating between points in the named states 
through Brattleboro. They argued that it was ‘‘unreasonable, against 
sound judgment, and contrary to the national interest’’ to say that a 
carrier with authority to operate to and from Brattleboro and with 
authority to interchange traffic there with other carriers, could not per- 
form directly a service either part of which they could perform as an 
interline service. 

Division 5 held that the authority could not be used in the manner 
described, citing the Jack Cole case, supra. As the Division said: 


Section 208(a) of the Act provides that a certificate ‘‘shall specify 
the service to be rendered * * * and in the case of operations not 
over specified routes or between fixed termini, the territory within 
which the motor carrier is authorized to operate; * * *’’ (Emphasis 
supplied.) In defendant’s certificate, we have, as required by the 
statute, specified the service which is ‘‘to be rendered’’ and that is 
all that defendants are authorized to do. It is wholly unreasonable 
to argue that defendants may perform services of a type not auth- 
orized merely because there is ‘‘no accompanying restriction to 
prevent’’ the services. It is not the function of a certificate to 
enumerate the operations which may not be performed. 


Both the Jack Cole and Gay’s Express cases are cited for the propo- 
sition that a carrier holding a single grant of radial authority cannot 
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operate between any two points in the radial area even though service 
is performed through the base point. 

As we noted previously the Commission has held as a general rule 
that two separate and unrestricted irregular-route authorities may be 
tacked. In this connection, when the rights are held in separate certi- 
ficates there is little or no problem in determining whether they may be 
lawfully combined. Likewise, as was pointed out above in the Transport 
of Virginia case, when the rights are initially issued in separate certi- 
ficates and later consolidated in one certificate the right to combine 
remains. The real difficulty arises, however, when the rights are issued 
in two or more paragraphs, in one certificate, as the result of one pro- 
ceeding. 

In G. & M. Motor Transfer Co., Inc. Common Carrier Application, 
43 M. C. C. 497, (1944) such a problem was encountered. Here applicant 
had been granted ‘‘grandfather’’ authority to operate, so far as here 
pertinent, 


(1) From Elkin and Statesville, N. C., to points in Georgia, New 
York and some 10 other States and, 

(2) From points in the above destination states to points in North 
Carolina. 


Applicant contended that it could operate from points in New York 
through Elkin or Statesville to points in Georgia. Applicant believed 
that it could perform such a service apparently on the theory that since 
it held authority to operate from a point in New York in inbound serv- 
ice to Elkin or Statesville and in outbound service from Elkin or States- 
ville to a point in Georgia, it could, under the two separately stated 
authorities, interchange with itself and provide through service. 

The Commission held that this position was untenable. In support 
of its conclusions it pointed out at page 500: 


Plainly division 5 did not intend to grant applicant the authority 
it would have us find is contained in its certificate. The division 
found that applicant was engaged continuously since prior to the 
statutory date in transporting shipments from Elkin and States- 
ville to points in a number of States and, on return trips, it trans- 
ported such shipments as could be obtained to points in North 
Carolina. Obviously, this is the operation that division 5 intended 
4 aa}? in the certificate granted to applicant. [Emphasis 
added]. 


The Commission also cited the Jack Cole case, supra, with approval 
and pointed out at page 504: 


* * ® the motor-carrier industry developed under the general under- 
standing that certificates authorizing radial operations do not auth- 
orize the holder thereof to perform cross-haul operations by trans- 
porting between points in the radial territory through a base point. 


3 See Chicago Exp., Inc—Purchase—Brady Transfer & Storage Co., 58 M. C. C. 
1, where the rights were described in six paragraphs. Tacking was not permitted 
by Division 4 citing the G. & M. case with approval. 
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Although the G. & M. case advanced the ‘‘cross-haul’’ prohibitions 
found in the Jack Cole case one step further, it is probably more 
important for announcing of a principle which has been of increasing 
importance in the tacking field. As noted above the reasoning behind 
the Commission decision was based primarily on the conclusion that the 
Division, in granting the considered authority, had not intended to 
authorize the operation applicant sought to perform. In other words, 
where there is any doubt as to the service a carrier can perform through 
a combining of routes, the intent of the original grantor is controlling. 
This principle of construction is now well established. 

The most noteworthy example of the principle is found in Aetna 
Freight Lines, Inc. Interpretation of Certificate, supra, one of the most 
cited cases in the tacking field. 

Here applicant held non-radial ‘‘grandfather’’ authority to trans- 
port, 


Iron, steel, and iron or steel articles between points and places in 
New York, Pennsylvania, West Virginia and Ohio. 


It had also been granted an extension application of radial rights 
to handle the same commodities, 


From Pittsburgh and Aliquippa, Pa., to points and places in 
Indiana. 


Both authorities had been issued to applicant in a consolidated certi- 
ficate. The question presented for interpretation was whether applicant 
could lawfully operate from any point in Pennsylvania to any point in 
Indiana through Pittsburgh or Aliquippa. 

Division 5 held that the operation could be performed, citing the 
Transport of Virginia case, supra. More importantly it reviewed and 
reaffirmed the principles discussed above relating to the combining of 
irregular routes and emphasized that the intent of the grantor was con- 
trolling. In concluding it stated at page 612: 


The quoted paragraphs of petitioner’s consolidated certificate clear- 
ly indicate that they are separate grants of authority. Under the 
circumstances they may be tacked for the purpose of effecting the 
through service described in the petition since neither authority is 
subject to any restrictions prohibiting such through service. 


In Carroll Transport, Inc. Interpretation of Certificate, 62 M. C. C. 
550, (1954), Division 5 indicated certain steps to be followed in deter- 
mining whether the original grantor in issuing authority in separate 
paragraphs intended a single or separate grant of authority. At page 
552 it said: 


Having reviewed the various steps leading to the acquisition by 
petitioner of the involved authority, the first determination to be 
made is whether that authority, as originally issued to Gladden in 
two paragraphs, constituted a single or separate grant of authority. 
As seen, the territorial scope in both paragraphs is identical and 
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except for the difference in the commodity description, which inci- 
dentally petitioner is now willing to eliminate, that authority could 
have been described as a ‘‘between’’ operation in one paragraph. 
The conclusion is warranted that these two paragraphs were in- 
tended to, and did, constitute a single grant of radial authority. 
While the correctness of this conclusion is apparent from the context 
of the authority itself, a review of the record in the extension pro- 
ceeding in MC-25554 (Sub No. 3), which was the basis for its tssu- 
ance, also readily affirms the same result. [Emphasis added] Com- 
pare Roy Beem—Interpretation of Certificate, 66 M. C. C. 259, 
(1955). 


It is now clear that whether paragraphs of a certificate can be com- 
bined cannot always be determined from a mere reading of the certificate 
itself. It may be necessary to consider the facts as developed in the 
original proceeding. 

Summarizing this section, at the risk of oversimplifying, it appears 
that the above principles respecting the tacking of irregular routes, can 
be reduced to the following statements: 


1. Irregular routes may be combined by a physical operation 
through a point common to the rights. 

2. A single grant of authority does not include the right to effect 
combinations within such grant so as to justify through service 
between points in the radial area. 

3. Two or more separate unrestricted grants of authority may be 
combined whether they are contained in one or more certificates, 
so long as the operation is conducted through a common point 
of service. 

4. Whether a grant of authority which is stated in two or more 
parts of one certificate is a single or separate grant of authority 
must be determined from the intent of the grantor. This will be 
predicated on an evaluation of all of the facts surrounding the 
original grant. 

Combining of Regular- and Irregular-Route Authorities 


In any discussion respecting the combining of rights some mention 
must be made concerning the tacking of regular- and irregular-route 
authorities. 

From the early days of regulation under the Motor Carrier Act of 
1935 the Commission recognized a distinction between regular- and 
irregular-route authority. In Classification of Motor Carriers of Prop- 
erty, 2 M. C. C. 703, (1937), Division 5 adopted a classification of motor 


common carriers of property which divided them into the four following 
classes : 


(1) Regular-route scheduled service; 
(2) Regular-route nonscheduled service; 
(3) Irregular-route radial service, and, 
(4) Irregular-route nonradial service. 
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Continuously thereafter the Commission has always held that there 
was a substantial difference between regular- and irregular-route serv- 
ice. In Garrett Freightlines, Inc. v. Northern Transp. Co., 47 M. C. C. 
707, 715, (1948), Division 5 said: 


The designation of irregular routes is not merely a convenient 
method of describing an area or points to be served, but it describes 
a character or type of service, which is distinct from regular-route 
service. 


In support of this holding it cited Transportation Activities, Brady 
Transfer & Storage Co., 47 M. C. C. 23, (1947). 

In Webber Cartage Line, Inc. Extension Wisconsin, 51 M. C. C. 580, 
582, (1950), Division 5 stated that ‘‘The distinction in character between 
regular- and irregular-route operations is fundamental and must be pre- 
served.’’ Here again the Division cited the Brady case in support of its 
holding. 

In the Brady case Division 5 enumerated and discussed certain 
criteria or characteristics which it said must be considered in seeking to 
determine whether an operation is regular or irregular in its nature. 
For the purposes of this discussion of tacking no protracted considera- 
tion of these indicia is necessary. Suffice it to say that in the Brady case 
the Division made certain significant findings. It held: 


(1) that the Act contemplates two distinct types of property car- 
riers or of property-carrier services, namely, those of regular- and 
irregular-routes ; 


(2) that it is impossible to lay down a general rule by which the 
regular- or irregular-route character of operations can be deter- 
mined ; 


(3) that none of the eight indicia discussed in the report, except 
possibly the strict observance of a published schedule of departures 
and arrivals, is conclusive on the question of regular-route opera- 
tion ; 


(4) that the extremes of regular- and irregular-route services are 
easily recognized, but the line of demarcation between such services 
is indefinite and indistinct, and 


(5) that each situation must be judged on its own particular facts 
to determine whether an operation is regular or irregular in its 
nature. 


In the light of the ‘‘fundamental’’ distinction which the Commis- 
sion has drawn between regular- and irregular-route authorities, it would 
appear somewhat illogical to say that a through operation can be per- 
formed by combining a regular-route certificate with one prescribing 
irregular-route rights. Yet, the Commission has approved the right of a 
earrier to combine regular- and irregular-route authorities. Aetna 
Freight Lines, Inc. Interpretation of Certificate, supra, and Various 
Commodities, Southwest Freight Lines, 51 MCC 205, 209, (1949). In 
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approving this right the Commission has enunciated three requirements: 
(1) that the separate rights must have a common point of service; (2) 
that there must be a physical operation through the common point of 
service, and (3) that the carrier must preserve the nature of its regular- 
and irregular-route operations. 

In an early case under section 213 of the Act Division 5 authorized 
the merger of regular and irregular routes.* Significantly it cautioned 
that ‘‘Under the unified operations applicant will be expected to pre- 
serve the nature of regular-route and irregular-route operations.’’ (Cole 
Motor Service, Inc.—Merger, 15 M. C. C. 218, (1938)). This word of 
caution has become standard in all cases where the Commission has ap- 
proved the transfer of rights which will result in a similar combination. 
See Thurston—Purchase—Merritt, 37 M. C. C. 358, (1938) ; Cox Transp. 
Co.—Purchase—Moore-Flesher Hauling Co., 36 M. C. C. 515, (1941); 
Arrowhead Freight Lines—Purchase—Griffin, 39 M. C. C. 455, (1948), 
and cases cited therein. 

Although the Commission has generally approved the tacking of 
regular- and irregular-route authorities, in a number of cases under 
section 5 of the Act it has denied approval of a transfer application 
where it was doubtful that the separate nature of the rights could be 
preserved. We shall briefly mention two of the more important of these 
cases. 

In B. & E. Transp. Co., Inc.—Pur.—Dana Trucking Co., Inc., 50 
M. C. C. 646, 652, (1948), vendee, a regular-route operator, sought to 
purchase certain irregular-route rights held by vendor. Division 4 in 
denying the application stated that: 


The use to which it (vendee) would put the rights would bear little 
resemblance to that authorized by the considered portion of vendor’s 
certificate, and, if they are combined with vendee’s existing rights, 
as proposed, unauthorized use of the irregular-route rights for the 
performance of regular-route through service would almost in- 
evitably result, at least for that portion of the through transporta- 
tion between points between which it may now operate over through 
routes. Similar unifications where it has appeared inevitable that 
the result would be a conversion of irregular-route rights into regu- 
lar-route operations, have been disapproved in other cases. Falwell 
Fast Frt., Inc—Pur—Draper and Evans Line, Inc., 40 M. C. C. 
439, Nevada Consolidated Fast Frt.-Control-Fleetline, Inc., 40 M. C. 
C. 499, 504, and F. D. McKay, Inc.-Purchase-Mathews, 45 M. C. C. 
697, 701. 


In Roadway Exp., Inc.—Purchase—Augsburger, 57 M. C. C. 633, 
(1951), vendee, a regular-route operator, sought to acquire by purchase, 
extensive irregular-route rights. Division 4 stated: 


The holding by it of both types of overlapping authority would 
make impracticable the preservation of any real distinction in the 


4Section 213 was repealed ¥ the Transportation Act of 1940 and was substan- 
of Part I of the Interstate Commerce Act. 


tially reenacted in section 5 
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two kinds of service. This interlacing and overlapping of the regu- 
lar-route and irregular-route rights in this territory, as well as in 
the other territories described, would make the operating authority 
of Roadway so complicated that, instead of the certificate speaking 
clearly for itself as to the service authorized and the manner in 
which points are to be served, it would be susceptible of different 
interpretations, depending upon whether construed by Roadway, by 
the shippers, by other carriers, or by this Commission. Enforcement 
of adherence by the carrier to the true character of the operating 
authority would be extremely difficult, and no certainty would exist 
as to whether traffic was moving under regular-route or irregular- 
route rights. These are results which are not in the public interest. 


In those instances where the carrier has sought to join two regular routes 
by connection over an irregular route, the Commission has seemingly 
followed a general rule that it would be impossible to maintain the sepa- 
rate nature of the rights. 

In Falwell Fast Frt., Inc—Pur—Draper and Evans Line, Inc., 
supra, vendee proposed to connect two regular-route operations by the 
purchase of an irregular-route certificate. In denying the application, 
the Commission found that the irregular-route operations would be, and, 
in fact, had been, under temporary authority, converted into a regular- 
route operation; that the vendee intended to continue operating as be- 
fore; and that it was impossible for it, as a practical matter to operate 
otherwise. The position taken by the Commission was sustained in 
Falwell v. United States, 69 Fed. Supp. 71, and affirmed by the United 
States Supreme Court without opinion, in 330 U. 8. 807. 

The Commission has consistently cited the Falwell case with ap- 
proval. Compare Transportation Activities, Brady Transfer & Storage 
Co., supra; Quinn Freight Line, Inc.—Purchase—Marshall, 50 M. C. C. 
487, (1950); F. D. McKay,—Purchase—Mathews, supra; B. @ E. 
Transp. Co., Inc-—Pur.—Dana Trucking Co., Inc., supra, and Cartensen 
Freight Lines, Inc.—Purchase—Roddy, 65 M. C. C. 169, 178. 

Surprisingly though, in Buck—Purchase—Metropolitan Transp. 
Co., Inc. 40 M. C. C. 520, (1946), Division 4 approved a similar joinder 
of rights on the ground that the case was distinguishable from the 
Falwell case, and that the separate nature of the services could be main- 
tained. It did insert a word of warning, however, ‘‘that the irregular- 
route rights will not be used in combination with existing rights of ven- 
dees, for performance of an unauthorized regular-route service ...’’ 

It is apparent from the above cases that the Commission’s rules 
respecting the tacking of regular- and irregular-routes cannot be stated 
categorically, but will depend on the facts of the particular case. Al- 
though as a general rule it can properly be said that the Commission 
will permit the combining of regular and irregular routes, determination 
of a particular case will depend on whether it is clear that the carrier 
can preserve the separate nature of the combined rights. 

The question presents itself as to what type of service a carrier 
which operates over combined regular and irregular routes is actually 
performing. It would appear that the Commission holds that the service 
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is an irregular-route operation and that authority to operate over regular 
routes carries with it authority to perform an irregular-route service. 
See Garrett Freightlines, Inc. v. Northern Transp. Co. supra, at page 
710. 

In connection with the tacking of regular and irregular routes, the 
Commission’s holding in Ferguson Frt. Lines, Inc., Modification of 
Certificates, supra, is of more than academic interest. 

In this proceeding, so far as here pertinent, applicant held authority 
to transport general commodities, with exceptions, between Syracuse, 
N. Y., and Pittsburgh, Pa., over a described regular route, serving all 
intermediate points and points within 25 miles of Pittsburgh as off-route 
points. It also held authority from Beaver Falls, Pa., a point within 
25 miles of Pittsburgh, to specified points in Ohio, over irregular routes. 
The issue presented was whether applicant could originate a shipment 
at a point such as Irvin, Pa., an off-route point within 25 miles of 
Pittsburgh, destined to points in the specified Ohio area by ‘‘tacking’’ 
its regular- and irregular-route operating rights at Beaver Falls. Ap- 
plicant claimed that the operation lawfully could be accomplished by 
combining in the following manner: (1) from Irvin through Pittsburgh 
to Beaver Falls under the regular-route authority, and (2) from Beaver 
Falls to the Ohio points. Irvin is located south of the regular route, 
whereas Beaver Falls is situated north of this route. 

The majority of the Commission held that the combining of routes 
in this fashion was not authorized. In its opinion the Commission indi- 
cated that before a carrier may lawfully operate between two off-route 
points it must perform a ‘‘good faith’’ operation over the appurtenant 
regular route. It then proceeded to find that a ‘‘good faith’’ operation 
was not possible in the 25-mile area involved. 

It would appear that the Commission has applied the principles 
relating to the combining of irregular-route radial operations to a 
regular-route certificate. But, in any event, it cannot be denied that 
the original grantor did not intend that the rights be utilized in the 
manner requested by the carrier. 


Conversion of Rights 


As noted previously, a contract carrier cannot tack its permits. 
In view of the increasing importance of conversion of contract carrier 
rights to those of a common carrier the question arises as to the effect 
of a compilation of contract carrier permits into one certificate when 
conversion is authorized. In Roy Beem—Interpretation of Certificate, 
66 M. C. C. 259, Division 1 considered this question. 

Applicant had originally been granted contract carrier authority 
in several permits. In a conversion application these rights were 
changed to common carrier rights and a consolidated certificate issued. 
In the above-cited proceeding applicant’s right to combine the various 
paragraphs of the certificate was questioned. The Division held that 
applicant could tack the rights. It said: 


A mere conversion of separate contract carrier authorities to com- 
mon, accomplished by the cancellation of existing permits and the 
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issuance of a certificate, does not in our opinion effect a consolida- 
tion of the prior separate grants into a single grant. It follows that 
Beems’ authority, which originally consisted of separate grants, is 
still so comprised following conversion, and in the absence of any 
restriction to the contrary which could have been imposed at the 
time of conversion but was not, such separate grants may be joined 
or tacked. 


In its discussion the Division considered the intent of the grantor 
in issuing the certificate. It stated: 


While difficulty frequently arises in determining whether or 
not a grant of authority in a particular proceeding comprises a 
single grant or separate multiple grants, no such problem is here 
presented. Beem obtained the authority in question in a ‘‘conver- 
sion’’ proceeding. He previously held contract-carrier authority 
identical both commodity-wise and territorially to his present 
common-carrier authority; and it is well settled that every grant 
of contract-carrier authority is separate and distinct from every 
other such authority held by the same carrier whether granted in 
the same or different proceedings, even to the extent that contract- 
carrier authorities cannot be combined or tacked even though they 
have a common point of service. A mere conversion of separate 
contract-carrier authorities to common, accomplished by the can- 
cellation of existing permits and the issuance of a certificate, does 
not, in our opinion, effect a consolidation of the prior separate grants 
into a single grant. It follows that Beem’s authority, which origi- 
nally consisted of separate grants, is still so comprised following 
conversion, and, in the absence of any restriction to the contrary 
which could have been imposed at the time of conversion but was 
not, such separate grants may be joined or tacked. 


It would appear that the Division more logically should have found 
that in view of the conversion of authority from contract- to common- 
carrier rights the various paragraphs in the certificate could not be com- 
bined. Certainly it must be admitted that the original grantor did not 
intend to allow the combining of contract carrier permits and the carrier 
could not so operate. It would seem that the Division should have held 
that in issuing a consolidated certificate the grantor, in the absence of a 
specific finding, did not intend to permit a more extensive operation 
than was originally authorized. However, the anomaly of the case dis- 
appears if one assumes that the Commission in issuing the certificate 
impliedly found that applicant had established a need for combining 
the converted rights pursuant to the criteria enumerated in Fischbach 
Trucking Co. Common Carrier Application, 61 M. C. C. 539.5 

The importance of the Beem decision has been magnified by the 
legislation in 1957 respecting contract carriers.® 

This legislation provided in part that: 


5 The Fischbach case contains an excellent discussion of the conversion problem. 
6 Eighty-fifth Congress, Ist Session, S. 1384. 
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(c) The Commission shall examine each outstanding permit 
and may within one hundred and eighty days after the date this 
subsection takes effect institute a proceeding either upon its own 
initiative, or upon application of a permit holder actually in opera- 
tion or upon a complaint of an interested party, and after notice 
and hearing revoke a permit and issue in lieu thereof a certificate 
of public convenience and necessity, if it finds, first, that any person 
holding a permit whose operations on the date this subsection takes 
effect do not conform with the definition of a contract carrier in 
section 203(a)(15) as in force on and after the date this subsection 
takes effect; second, are those of a common carrier; and, third, are 
otherwise lawful. Such certificate so issued shall authorize the 
transportation, as a common carrier, of the same commodities be- 
tween the same points or within the same territory as authorized in 
the permit. 


As this is written, it is anticipated that the Commission will soon 
be compelled to determine whether the above-quoted language, and par- 
ticularly the last sentence thereof, will permit the combining of the 
several contract-carrier rights when converted to common-carrier 
authority.” 

Concluding, it should be noted that this paper is not an all-inclusive 
summary of the subject of tacking. However, the writer believes that 
appreciation of the above discussion and the cases cited should provide 
one with the basic mechanics for the evaluation of problems in this field. 


7Oral argument re conversion under the +1 contract carrier legislation was 
bed before the entire Commission on December 3, 1958, in MC-114614 (Sub No. 5), 


T. T. Brooks Trucking Company, Inc., et al. No decision has as yet been forth- 
coming. 














A Comparison of the I. C. C. Rules of Practice 
With the Uniform Rules of Evidence * 


By Ricuarp R. Siemon + 


**It seems to be generally agreed,’’ Professor McCormick declared,} 
‘*that the common law rules of evidence should be simplified and mod- 
ernized.’’ The widespread dissatisfaction with the common law rules 
has been so thoroughly explored by legal writers? that it is difficult 
to find a contemporary discussion of judicial evidence which does not 
start from a premise that reform is necessary, and concern itself chiefly 
with either the purposes or the mechanics of that reform. 

The main criticisms of the common law rules of evidence are directed 
at their obstructive effect in excluding relevant evidence of material 
fact and their usefulness in developing reversible errors during trial. 
But Professor Davis also suggests a tendency for controversies to be 
shifted from the courts where the common law rules are in effect to the 
administrative agencies ‘‘where simplicity and common sense take the 
place of intricacy and artificiality.’’* At least one federal district court 
has concluded that 


The original demand for administrative adjudication was traceable, 
in part at least, to the unwillingness of courts to admit evidence 
which they allowed administrative agencies to receive and act upon. 
And that demand would be reinforced if the courts were to continue 
to say that in social and economic controversies where the remedy 
is not imprisonment, or fine, or damages but an order prescribing 
future conduct, a court sitting without a jury cannot receive hear- 
say evidence even though without statutory authority an adminis- 
trative agency could do so. To preserve their own jurisdiction the 
courts must in this type of controversy relax the rigidity of the 
hearsay rule.* 


* Based on a paper submitted in an Evidence Seminar conducted at George 
Washington emgpe ed Law School by Professor William T. Fryer. 

f The author of the article is a member of the bar of the State of Maryland; 
LL.B. University of Maryland, 1957, and is on the staff of the Bureau of Motor 
Carriers, Interstate Commerce Commission. The article has not been reviewed by 
the Interstate Commerce Commission and does not necessarily reflect, in any respect, 
the official views of the Commission. 

1“Some High Lights of the Uniform Evidence Rules,” 33 Texas L. Rev. 559, 
Selected Writings on Evidence ag Trial 1174 (Fryer ed. 1957). 

21 Wigmore, Evidence § 8c (3 d ed. 1940); Morgan and Maguire, “Looking 
Backward and Forward at Evidence,” 50 Harv. L. Rev. 909 (1937); oo “Law 
of Evidence,” 1941-1945, 59 Harv. L. Rev. 481, 576; (1946); Parker mprovin 
Administration of Justice,” 3 F. R. D. 245, 249 (1944). That the A. L. J. Mode 
Code of Evidence and its offspring, the Uniform Rules of Evidence, were direct 
results of such beliefs, see Morgan, “Foreword to the Model Code” 3-13 (1942). 

ee “Evidence Reform: The Administrative Process Leads the Way,” 
34 Minn. L. Rev. 581, 582 (1950), printed as revised in Davis, Administrative Law, 
ec 1.¢ 1951), and in Selected Writings on Evidence, “ines note 1, at 1119. 

4 United States v. Canes Shoe | Mach. Wing ove 349, 356 (D. Mass. 
1950), 2 Stan. L. Rev. 77 6 (1950), ois ritings on Evidence,” supra note 1, 
at 1105. See Davis, “Evidence,” 30 N. Y. U. L. Rev. 1309, 1322-24 (1955). 
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While Judge Wyzanski limited the applicability of his ruling to civil 
antitrust suits ‘‘in which the Government can secure against a defendant 
at most an injunction and order without monetary damages,’ the 
doctrine could be appealing to courts which feel their jurisdiction in 
other areas is being eroded by the increasing activity of administrative 
tribunals.® 

The Office of Administrative Procedure of the Department of 
Justice reports that during the year 1957, twenty-one federal agencies 
reported that 16,849 cases were disposed of by their examiners.’ Whether 
or not the number of agency proceedings represents a revolt against the 
restrictive nature of court-adopted rules of evidence, it reflects that a 
substantial body of litigation is being heard and decided under the evi- 
dentiary rules as applied by administrative tribunals. To what extent 
do the administrative rules differ from the familiar court-applied rules 
of evidence? A comparison between the evidentiary rules applied by a 
typical administrative agency and the Uniform Rules of Evidence ® 
will be useful in pointing out areas of difference and will also emphasize 
the substantial basic identity of the two bodies of rules. As the oldest ® 
and one of the most active of the federal administrative agencies, the 
Interstate Commerce Commission has had more than seventy years’ 
experience in handling adjudication and rulemaking procedure under 
its Rules of Practice. Inevitably, the Commission’s Rules have, in part 
at least, formed the basis for formulating rules of other federal agencies. 


1 General Question of Admissibility 


That administrative agencies are not bound by the technical rules 
of evidence, is too thoroughly established to require more than a state- 
ment as a starting point for a discussion on admissibility... The Ad- 


589 F. Supp. 349, 355. 

6See Schwartz, “A Decade of Administrative Law: 1942-1951—Evidence,” 51 
a Rev. 775, 815-16 (1953), “Selected Writings on Evidence,” supra note 1, 
at 

7 Office of Administrative Procedure, 1957 Report, table IV. 

8 Drafted and approved by _ the National nference of Commissioners on 
Uniform State Laws, August 17-22, 1953, and approved by the American Bar 
Association, August 28, 1953. References are to the amphlet form of the Rules 
with comments published by the Conference. The Uniform Rules admittedly do 
not constitute a Restatement of the law of evidence; the difficulty and undesirability 
of such a Restatement are explained in the Introduction to the Model Code of 
Evidence, the forerunner of the Uniform Rules, and in Morgan’s foreword to the 
Model Code, especially pages 69-70. 

® The original act to regulate commerce was enacted February 4, 1887, and the 
Commission’s first Rules of Practice were adopted May 25 of the same year (Ap- 
pendix D, Ist Annual Report, 1. C. C. 128). 

10 QAP, 1957 Annual Report, Table IV: of the 16,849 cases disposed of by 
federal agency examiners, 4,200 were —~_ by the I. C. C. 

11 Those interested in the arguments for this “hornbook !aw’ may refer to: 
Attorney General’s Manual on the Administrative Procedure Act 76 (1948); 
peg General’s ——" on Administrative Procedure, Final Report 70 pe) 

Cotton Mills, Inc. v. Administrator, 312 U. S. 126, 155 (1944); pee mur; 

late Glass Co. v. NLRB, 313 U. S. 546 (1941); ICC v. Baird, 194 U.S. 2 mh, 
Ice v. Png! & N. R. R., 227 U. S. 88, 93 (1913); Spiller v. Atchison, i" & 
Ry. Ze ©. > bh, 126-131 (1920); United States v. Abilene & S. P. R., 
25 U.S cop ee Western Paper Maker’s Chemical Co. v. United States, 271 
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ministrative Procedure Act provides that ‘‘any oral or documentary 
evidence may be received, but every agency shall as a matter of policy 
provide for the exclusion of irrelevant, immaterial, or unduly repetitious 
evidence .. .’"2 The Commission’s rule is more restricted: 


Any evidence which would be admissible under the general 
statutes of the United States, or under the rules of evidence govern- 
ing proceedings in matters not involving trial by jury in the courts 
of the United States, shall be admissible in hearings before the 
Commission. The rules of evidence shall be applied in any proceed- 
ing to the end that needful and proper evidence shall be con- 
veniently, inexpensively, and speedily produced, while preserving 
the substantial rights of the parties.” 


Uniform Rule 7, the ‘‘key’’ rule, sets the groundwork of the Uniform 
Rules that ‘‘all relevant evidence is admissible’’ unless affirmatively 
excluded or limited by other rules. The balance of the Uniform Rules, 
with a few limited exceptions, constitute limitations or restrictions on 
Rule 7. 

Uniform Rule 63 provides for the exclusion of hearsay evidence 
with thirty-one listed exceptions. The treatment of the hearsay problem 
in the Uniform Rules is decidedly less liberal than that in the Model 
Code of Evidence 1* which proposed to admit hearsay declarations when 
the declarant is unavailable as a witness, or is present and subject to 
cross-examination.1> And yet Uniform Rule 63(1) also makes admissible 
a statement previously made by a person who is present at the hearing 
and available for cross-examination, provided the statement would be 
admissible if made by the declarant while testifying as a witness. Rule 
63(4)(c) makes admissible a statement ‘‘narrating, describing or ex- 
plaining an event or condition,’’ when declarant is unavailable as a 
witness, if 


the judge finds [it] was made by the declarant at a time when the 
matter had been recently perceived by him and while his recollec- 
tion was clear, and was made in good faith prior to the commence- 
ment of the action. 


These are the two major departures in the Uniform Rules from the con- 
ventional court-applied rules of evidence. 

Rules 4 and 5 of the Uniform Rules state that ‘‘a verdict or finding 
shall not be set aside, nor shall the judgment or decision based thereon 
be reversed,’’ because of the erroneous admission or exclusion of evidence 
unless the objecting party made timely objection and the court finds 
the evidence probably had or would have had a ‘‘substantial influence”’ 
on the verdict or finding. This precludes reversals for errors which 
‘‘might’’ have affected the result—reversals which are at present possible 
in many jurisdictions. 


125 U. S. C. $ 1006(c) (1952). , 

137. C. C. Rules of Prac. rule 1.75 (1956) (hereinafter cited as RP). 
14 Model Code of Evidence (1942). 

15 Model Code of Evidence rule 503. 
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The effect of erroneous exclusion and admission in proceedings be- 
fore the Interstate Commerce Commission is not expressly provided for 
in the Rules of Practice. However, the Attorney General’s Manual and 
the Committee’s Final Report state that 


the mere admission of evidence is not to be taken as prejudicial 
error (there being no lay jury to protect from improper influence) 
although irrelevant, immaterial, and unduly repetitious evidence is 
useless and is to be excluded as a matter of efficiency and good 
practice.1¢ 


This is indicative of the same attitude toward admissibility as was ex- 
pressed by the Eighth Circuit Court of Appeals in a case from the Tax 
Court : 


In the trial of a nonjury case, it is virtually impossible for a trial 
judge to commit reversible error by receiving incompetent evidence, 
whether objected to or not.?" 


Though it is thus conceded that the erroneous admission of evidence 
by an administrative tribunal will not generally support a reversal,'® 
the limitation in the Administrative Procedure Act to exclusion of 
‘‘irrelevant, immaterial, or unduly repetitious evidence’’ has led Pro- 
fessor Davis to question whether agencies are free to exclude incom- 
petent evidence if they choose to do so, and to suggest that theoretically 
the exclusion of incompetent evidence, if of a kind on which responsible 
persons are accustomed to rely in serious affairs, might be reversible 
error. 

As a practical matter, few problems of erroneous exclusion develop 
since the agencies tend to resolve most questions in favor of admissi- 
bility.2° Thus, the Commission has approved the admission of Geological 
Survey Maps;?! annual reports, balance sheets, and income statements 
of certain respondent carriers ;?? statements based on an analysis such 
as is issued by the Cost Section of the Commission ;7* excerpts from sta- 
tistics based on waybill studies, even though there was some doubt as 
to their representativeness ;7* cost studies based on formula prepared and 


16 Attorney General’s Manual on the Administrative Procedure Act 76 (1948); 
Attorney General’s Committee on Administrative Procedure, Final Report 70 (1941). 

17 Builders Steel Co. v. Commissioner, 179 F.2d 377, 379 (1950). 

18 The outstanding exception to this approach is Bridges v. Wixon, 326 U. S. 
135 (1945), which reversed a deportation order, in part, because of the admission 
of certain hearsay evidence. 

19 Davis, Administrative Law 455 (1951). 

20Jd. See, also, “A Forum on Improvement of Administrative Procedure,” 
Assn. of 1. C. C. Practitioners, 21 I. C. C. Prac. J. 822, especially 825-26 (1954). 

21 McCue v. Elsholtz, 51 M. C. C. 794, 799 99 (1950). cx. rans, Inc. Vv. 
Arrowhead Freight Lines, 57 M. C. C. 279 (1952); Lavigne Vv. JE . Faltin Motor 
Transp., Inc., 54 M. C. C. 503, 506 (1952). 

22 Interstate Commutation Fares, Chicago, Ill., District, 258 1. C. C. 725, 735 
Ty See also, Junk, Over the Santa Fe rail Transp. Co., 44 M. C. C. 309, 311 

23 Eastern Lent. Motor Carriers Assn., Inc. v. Akron, C. & Y. R. R., 293 1. C. C. 
295, 205-06 (195 
io Me cherie in Mixed Truckloads—East, 63 M. C. C. 453, 475 (1955). 
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published by the Commission’s Bureau of Accounts and Cost Finding ;** 
and exhibits prepared and written as a quasi-public document in the oil 
industry.2® One of the most sweeping rulings on admissibility resulted 
in the admission of all facts relative to existing customs and practice of 
making delivery of livestock, and all circumstances leading up to the 
practices, as well as the effect of the proposed practice on interests of 
carriers, the public, and other shippers.?* 

Some of the objection to administrative agency procedure arises out 
of the manner of presentation of evidence rather than to the content, 
as such. I. C. C. Rule of Practice 1.77 7° authorizes the hearing officer 
to permit a witness to read into the record, as his testimony, 


statements of fact or expressions of his opinion prepared by him, 
or written answers to interrogatories of counsel, or a prepared state- 
ment of a witness who is present at the hearing may be received as 
an exhibit, provided that the statement shall not include argument; 
that before any such statement is read, or admitted in evidence the 
witness shall deliver to the officer, the reporter, and to opposing 
counsel as may be directed by the officer, a copy of such statement 
or of such interrogatories and his written answers thereto; and that 
the admissibility of the evidence contained in such statement shall 
be subject to the same rules as if such testimony were produced in 
the usual manner, including the right of cross-examination of the 
witness. 


Rule 1.81 permits the ‘‘incorporation’’ into the record of any matter 
contained in a report or other document, not a tariff or schedule, which 
is open to public inspection in the files of the Commission, without the 
actual production of the report or document; and Rule 1.83 authorizes 
the hearing officer to limit offers of certain types of documentary evi- 
dence to ‘‘typical’’ samplings or to abstracts of the relevant data. Such 
abstracts must be capable of authentication by the underlying docu- 
ments, and all opposing parties afforded an opportunity to examine the 
underlying material.2® Thus, tabulations prepared electrically from 
computing machine punch cards were ruled inadmissible since the sup- 
porting documents were not available for inspection by the parties.*® 


25 Rochester & Pittsburgh Coal Co. v. Baltimore pA ° a R., 294 I. C. C. 423, 
433, (1955); United States v. Great — ok & . 177, 184 (1953); 
But cf., Iron and Steel to Iowa, etc., 263 |. C. C. 36l, 593 (1945), distinguishing 
between admissibility of cost study, ‘made A Commission employee and printe 
as a Senate document, as evidence of contents and as official document. 

96 (9 v. United States, 108 F. Supp. 928 (1952), aff’d. per curiam, 345 U. S. 

27 Suift & Co. v. Atchison, T. & S. F. Ry., 274 1. C. C. 557, 568 (1949). 

28 aa are to Rules of Practice e ective October 1, 1956, unless other- 
wise note 

29 Witkind Contract Carrier Application, z M. C. C. 60 (1942); Bonney Motor 
Express, Inc., Extension—Virginia, M. C. C. 303 (1956); Harry F. Atkinson and 
Sons—Purchase—Kellman, 70 M. C. C. 113 (1956). 

80 Baggett Transp. Co.—Purchase—North Alabama M. Exp., Inc., 57 M. C. C 
690 (1951). See also, Wheaton Van Lines, Inc—Purchase, 65 gy. = 85), 
Conpoel Sixty-Six Express, Inc., Extension—Alternate Routes, 63 M. 
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This manner of proof by sample or abstract is dictated in part by 
the type of questions which frequently comes before the Commission: 
questions relating to rates and charges on many thousand shipments over 
many months or years; proof of operations conducted daily over similar 
periods; and investigations into the practices of numerous carriers in 
loading, unloading, or handling freight, in leasing of equipment or inter- 
changing equipment with other carriers; or the numerous other matters 
relating to the movement of freight or passengers by one of the largest, 
most complex transportation systems in the world. To require the record 
to be distended by the numerous documents which could serve as evi- 
dence in such proceedings would hopelessly clutter the record, delay the 
proceeding, and place an onerous burden on the reviewing tribunal. 

Another effort aimed at reducing the time, expense, and inconveni- 
ence of parties and the Commission, is the I. C. C. ‘‘shortened’’ and 
‘‘modified’’ procedures. In the case of shortened procedure, upon writ- 
ten consent of the parties and approval of the Commission, pleadings 
are framed to avoid oral hearing ;*! while the purpose of the modified 
procedure is to limit matters upon which subsequent oral evidence, if 
any, will be introduced.* The nature of shortened procedure and the 
manner of presenting evidence therein have been succinctly described in 
the I. C. C. Practitioners’ Manual.** The Commission recognized that 
certain procedural difficulties were being experienced in the use of the 
voluntary ‘‘shortened’’ procedure and unnecessary time and effort were 
being expended in obtaining consent of the parties. In 1952, respecting 
proceedings in the former Bureau of Formal Cases, an experimental 
switch was made to modified procedure.** An increased use of modified 
procedure was also instituted in certain proceedings in the then Section 
of Complaints of the Bureau of Motor Carriers.*5 Contemporaneously, 
the use of shortened procedure declined. As of April 30, 1954, only 
six such cases were pending on the Commission’s entire docket ** and 
no such cases were pending in 1957.%" 

A concise history of the changeover to modified procedure and note 
of some further experiments by the Commission to reduce delay and 
unnecessarily voluminous records are reported in the presentation of 
Commissioner Mahaffie during a Forum on Improvement of Administra- 
tive Procedure conducted in connection with the 25th Annual Meeting 
of the Association of Interstate Commerce Commission Practitioners, in 
May 1954.88 

The requirements of the rules relating to shortened and modified 
procedure are not construed in an overtechnical manner. Thus, although 
Rule 1.50 requires affidavits in modified procedure to be sworn to by a 


31 RP 130) and 1.44. 

82 RP 1.5(k) and 1.54. 

33 A Manual “ Practice and Procedure Before the Interstate Commerce Com- 
mission, Ass'n. of I. C. C. Practitioners, 40 (1945). 

84 3 Report of Commissioner Mabaffie, infra note 38, at 836. 





r Id. 
87 Memorandum of H. D. McCoy, Secretary, Interstate Commerce Commission, 

May 26, 1958. 

88 Reported in 21 ICC Prac. J. 822, 833-43 (1954). 
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person ‘‘having knowledge thereof,’’ so that an affidavit made ‘‘on in- 
formation and belief’’ will be stricken as not complying,*® such a defect 
does not require dismissal of the proceeding when the unreasonableness 
of the rates in question is clear on their face,* and the affidavit of one 
whose possession of knowledge is implicit in the position he holds will 
be admissible as in substantial compliance with the rule.*! In overruling 
another objection to certain statements of facts and exhibits under 
Rule 1.50, the Commission said: 


Rules of evidence and practice are designed to afford protection to 
the rights of parties to inquire fully into matters of fact urged 
against them. However, when parties are not prejudiced, any other 
than a liberal construction of the rules would allow mere technical 
defenses to abort the administrative process.*? 


The use of such shortened or modified procedure is authorized by 
section 7(c) of the APA: ‘‘In rulemaking or determining claims for 
money or benefits or applications for initial licenses any agency may, 
where the interest of any party will not be prejudiced thereby, adopt 
procedures for the submission of all or part of the evidence in written 
form.’’4% 

The extent of use of nonhearing procedure is indicated in the Office 
of Administrative Procedure’s First Annual Report which reflects that 
of the 4,200 cases disposed of by I. C. C. examiners during the year 1957, 
1,185 were decided on the merits by nonhearing procedure.** 

The Commission’s Rules of Practice provide for depositions upon 
the Commission’s own initiative, or for good cause shown by a party 
to a proceeding.*® They also authorize prehearing conferences to accom- 
plish, among other purposes, the simplification of issues, making ad- 
missions or stipulations to avoid unnecessary introduction of proof, 
limitation of the number of witnesses, the propriety of prior mutual 
exchange of prepared testimony and exhibits, and ‘‘such other matters 
as may aid in the simplification of the evidence and disposition of the 
proceeding. ’’4 

The Uniform Rules, as with other court-applied rules of evidence, 
do not provide for shortened procedure. Rule 63(2) authorizes affidavits 
to the extent admissible by the statutes of the state wherein the court 
is sitting; Rule 63(3) permits depositions taken in compliance with the 
laws of the state, subject to the same limitations and objections as though 


39 Paper few Cloquet, Minn., to Wisconsin, 64 M. C. C. 601 (1955). See also 
Talking Machine Records from Bridgeport, Conn., 66 M. C. - 155 ue: Rubber 
Accelerators from Wyandotte, Mich., to Louisville, 66 M. C. C. 575 (1956) 

40 Northwestern Auto Parts Co. v. Security Cartage + or M. - C. 73 (1956). 

41 Pallets, Platforms, or Skids to Waynesburg, Obio, C. C. 382 (1956). 

42 Boonville Collieries Corp. v. Baltimore & O. R. R sr 3 % td 247, 248 (1957). 

435 U.S. C. § 1006(c) (1952). See Attorney F he?» Manual on the Adminis- 
trative Procedure Act 77-78 (1948). Cf. American Trucking Ass’ns. Inc. v. United 
States, 344 U. S. 298 (1953); St. Louis, Mo—East St. Louis, Ill., Commercial Zone, 
61 M. C. C. 489, 492 (1953). 

44 Office of Administrative Procedure, 1957 Report, Table IV. 

45 RP 1.57 to 1.67. 

46 RP 1.68. 
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the declarant were testifying in person. Both provisions constitute 
exceptions to the hearsay rule. 


Il Evidence Sufficient to Support a Decision 


Section 7(¢) of the APA provides that ‘‘no sanction shall be im- 
posed or rule or order issued’’ except as ‘‘supported by and in accord- 
ance with the reliable, probative, and substantial evidence.’’** 

Professor Davis states that more than nine-tenths of the problems 
relating to exclusionary rules which come to the reviewing courts from 
agencies involve administrative reliance on hearsay in making findings.** 
The failure of the APA and rules of practice of numerous agencies, e.g., 
I. C. C. Rule 1.75, to provide for the exclusion of hearsay or other 
‘‘incompetent’’ evidence expressly, as well as the failure of the courts 
to speak clearly on this point, has led to some confusion whether the 
‘‘legal residuum’’ rule applies to federal administrative procedure.* 
The treatment of the problem in the courts seems to indicate an approach 
wherein sufficiency is relative to the type of proceeding and the effect of 
the admission or exclusion. Thus, in some workmen’s compensation 
cases, only weak corroboration is required to support statements of the 
deceased employee as to the cause of his injury, while in Bridges v. 
Wizon,*! a deportation proceeding, the Supreme Court appeared to rest 
its reversal of the order, in part, upon the fact that certain hearsay— 
such as would not be admissible in a criminal case—was admitted. 

The Bridges case was decided before the Administrative Procedure 
Act. However, to the extent that the APA was intended to restate the 
pre-existing law,®? its authority against departure from a traditional rule 
of evidence must be kept in mind. Section 10(e)(B)(5) requires the 
reviewing court to set aside agency action found to be ‘‘unsupported by 
substantial evidence,’’®* which the Attorney General’s Manual states is 
a specific restatement of ‘‘the ‘substantial evidence rule,’ as developed 
by the Congress and the courts.’** Court decisions do not settle the 
problem, and Professors Davis and Schwartz can muster supporting 
judicial phraseology for their respective positions.™ 


If Other Exclusionary Rules 


Uniform Rules 56-61 govern expert and other opinion testimony. 
Rule 56(1) limits nonexpert witnesses ‘‘to such opinions or inferences 


475 U.S. C., § 1006(c) (1952). 

48 Davis, Administrative Law 458 (1951). . 

49 Jd. at 458-66. But see Schwartz, “A Decade of Administrative Law: 1942-1951 
—Evidence,” 51 Mich. L. Rev. 775, 816-18, ee ee wholly incompetent 
evidence can be probative within the meaning of the APA. For a general evaluation 
? oe rule: 555) avis, “The Residuum Rule in Administrative Law,” 28 Rocky Mt. 

50 E.g., Associated Gen. Contractors v. Cardillo, 106 F.2d 327 (D. C. Cir. 1939). 

51326 U. S. 135 (1945). i 4 
52 fierney General's Manual on the Administrative Procedure Act 76 (1948), 

. Re 


citing H. R . No. 1980 (79th Cong., 2d Sess. 53, Note 18) (1946), (Sen. Doc. 
No. 387) (Sen. Rep. No. 752, 79th Cong. Ist Sess. p. 42). 
S53 U.5. : 1009(e)(B)(5) (1952). 


54 Attorney General's Manual on the Administrative Procedure Act 76 (1948). 
55 Davis, Administrative Law, 458-66 (1951); Schwartz, “A Decade of Adminis- 
trative Law: 1942-1951—Evidence,” 51 Mich. L. Rev. 775, 816-18 (1953). 
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as the judge finds (a) may be rationally based on the perception of the 
witness and (b) are helpful to a clear understanding of his testimony 
or to the determination of the fact in issue.’’ Expert testimony is 
limited by Rule 56(2) to ‘‘such opinions as the judge finds are (a) based 
on facts or data perceived by or personally known or made known to 
the witness at the hearing and (b) within the scope of the special 
knowledge, skill, experience or training possessed by the witness.’’ The 
judge may require either lay or expert witness to be examined concern- 
ing the data upon which the opinion or inference is founded,®* and the 
fact that the opinion, otherwise admissible under the rules, embraces 
the ultimate issue or issues to be decided by the trier of facts, does not 
make the testimony inadmissible.5’ 

The Commission has no express rule covering the admission or ex- 
clusion of opinion testimony. Opinions of witnesses relative to conclu- 
sions of facts in issue, which it is the Commission’s duty to determine, 
are irrelevant and therefore inadmissible,5* and the same is true of 
opinions and conclusions of witnesses having little if any knowledge of 
the matter in question,®® and of those having no firsthand knowledge. 
The rule relating to expert opinion evidence has been stated to be much 
too narrow for application to proceedings before the Commission,®*! and 
opinion testimony by an acceptable expert, resting wholly or partially 
on information, oral or documentary, recited by him as gathered from 
others, which is trustworthy and practically unobtainable by other 
means, is competent even though the firsthand sources cannot be 
produced.®** Frequently, employees of long experience are permitted to 
testify in a quasi-expert manner without specific qualification as 
experts.® 

This approach is in accord with that applied to administrative pro- 
ceedings generally.** In fact, the courts on occasion remind the agencies 
that ‘‘the opinion rule’’ does not apply to administrative proceedings.® 


IV Official and Judicial Notice 


Uniform Rule 9 requires the court to take judicial notice on its own 
initiative of the common law, constitutions and public statutes in force 
in every state, territory and jurisdiction of the United States, ‘‘and of 
such specific facts and propositions of generalized knowledge as are so 


56 Rule 57. 

57 Rule 56(4). 

58 John Morrell & Co. Terminal Allowances, 277 |. 
sidered, 280 I. C. C. 419 (1951), sustained; Chicago, B. 
6&8 F. Supp. 119 (N. D. IIL), affd. per curiam, 342 U. 


. C. 173, 176 (1950) ; recon- 
; R. v. United States, 


1). 
59 Worth Steel Co. Terminal Service, C. 385, 387 al 55). 
60 Moore Bus. Forms, Inc. v. New York Eat R. R., 274 1. i. C. 404 (1949); 
Osborn Mig. Co. v. Baltimore Se O. R. R., 278 1. C. C. 687, 690 (1950). 
61 Blytheville Chamber of Commerce v. Aberdeen & R. R. R., 259 1. C. C. 201 


(1944). 

62 Jd. at 212. 

63 Rhodes v. Seaboard Air Line R. R., 253 1. C. C. 165, 166 (1942) (assistant 
gees freien 7 bse) of defendant); Washington, Va., & Md. Coach Co., Inc., 


ti Davis, aU ee ative Law 466 (1951). 
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universally known that they cannot reasonably be the subject of 
dispute. ”’ 

‘*Official notice’’ is not the counterpart merely of ‘‘judicial 
notice,’’®* despite some argument to the contrary. Davis notes four 
main ways in which courts and administrative agencies differ in relation 
to the problems of official and judicial notice.** Essentially, these are 
(1) that a court is passive and has no affirmative duty to search for 
evidence which parties fail to present, while the agency generally has 
an obligation to carry out a program and represent an otherwise un- 
represented public interest; (2) the agencies employ staffs of specialists 
and have independent powers of investigation, and thus have available 
a much larger body of information susceptible to notice than the courts; 
(3) while courts are generally limited to applying principles found in 
an existing body of law to facts in a particular case, agencies deal with 
facts which bear upon and frequently form the basis for formulating 
law or policy; and (4) the agency procedural device of the examiner’s 
proposed report or recommended decision helps reconcile the use of extra- 
record facts with demands of procedural fairness. 

Judicial notice is limited to facts which are beyond dispute. Such 
a limitation is not followed in agency proceedings regarding official 
notice and, in fact, such a limitation would seriously curtail the agency’s 
ability to carry out its broader ‘‘administrative’’ functions which are 
inextricably woven into every ‘‘judicial’’ proceeding. 

The Interstate Commerce Commission takes official notice of its 
own decisions,” its own previous rulings,” its regular statistical pub- 
lications,’? outstanding grants of operating authority,” of the fact that 
annual reports have been filed with it,”* and of information therefrom,” 
and of its own internal practices and procedures.“ It will also take 
official notice of information from tariffs on file with it,"® of action of a 
Commission Division in another proceeding,” of a system of accounts 
prescribed by order of one of its Divisions,”* of the quantity of com- 


86 Davis, Administrative Law c. 12 (1951). And see Riss & Co., Inc. v. United 
States, 117 F. Supp. 296, 304 (W. D. Mo. 1952) sustained, per curiam, 346 U. S. 890 
(1953), acknowledging that the court could not judicially notice certain records 
which the Commission could consider by official notice. 

For a sharp criticism of the provisions of the Uniform Rules of Evidence on 
judicial notice, see Davis, Y na Notice,” 55 Colum. L. Rev. 945 (1 ‘wie 

87 Note, “Evidence Before Administrative Tribunals,” 40 Cornell L. Q. 
(1954), reprinted in 22 ICC Prac. J. 395 (1955). 

68 Davis, supra note = bx gow ry 476-501. 

69 Uniform Rule 9; Model Code of Evidence ne 804(2) and (3), comment. 

70 Waite v. United States, 161 F. Supp. 856 (W. D. Pa. 1958); Riss & Co., Inc 
v. United States, supra note 61. 

71 State of Alabama v. United States, *. F. SUPP: 3e oy 486 (W. D. Ky. 1944). 

72 we: Railway Rates, etc., 255 1. 1 (1943). 

73 R. “Dick” Wilson, Inc., 66 M. C € Ss 730 “930. 

74 ¥ Middlewes Motor Freight Bureau v. Beck, 62 M. C. C. 300, 303 (1953). 


om American Trucking Assocs. v. Frisco Co., 79 S. Ct. 170 (December 15, 
76 Kalte v. Central Motor Lines, Inc., 61 M. C. C. 529, 530 (1953); Books from 
East to Pacific Coast, 62 M. C. C. 259, 260 (1953). 
77 Greyhound Corp. —Control, 57 M. C. C. 123, 126 (1950). 
78 United States v. Pullman Co., 292 I. C. C. 501, 596 (1954). 
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plaints filed with it as a result of a general rate increase,” and of a 
party being before it in another proceeding.™ It will take official notice 
of such physical facts as effects of war on freight car shortage *! of 
certain accidents,®? and of extreme weather conditions.® 


V_ Burden of Proof 


Section 7(c) of the APA places the burden of proof on the pro- 
ponent of a rule or order, except as otherwise provided by statute.™ 
And the Commission’s proceedings generally follow that provision,®® 
except in certain instances where the fact in question is peculiarly within 
the knowledge of the defendant,®* and in investigatory proceedings 
initiated on the Commission’s own motion, which are not by nature 
adversary proceedings.®’ 

Because the Commission, in addition to adjudicating between par- 
ties, has certain affirmative duties in carrying out Congressional policies, 
the burden of proof in certain proceedings requires more than merely 
sustaining the proof as to matters which might be in controversy between 
adverse parties. Congress has dictated that certain actions be taken or 
certain concessions be granted under the Interstate Commerce Act and 
related acts, only on a showing that the action or concession will be 
*‘eonsistent with the public interest.’’ Thus the fact that an application 
or petition is unopposed and the applicant has offered a minimum of 
evidence, is not sufficient to meet the statutory test. Applications in 
such proceedings may not be granted by default. An excellent dis- 
eussion of such a proceeding will be found in Pacific Intermountain 
Espress Co—Conirol and Merger—Union Transfer Co., 75 M. C. C. 55 
(1958). 

Burden of proof is defined by Uniform Rule 1(4) as ‘‘the obligation 
of a party to meet the requirements of a rule of law that the fact be 
proved either by a preponderance of the evidence or by clear and con- 
vineing evidence or beyond a reasonable doubt, as the case may be.’’ 
This is distinguished from the burden of producing evidence which 
Rule 1(5) defines as ‘‘the obligation of a party to introduce evidence 
when necessary to avoid the risk of a directed verdict or peremptory 
finding against him on a material issue of fact.’’ 


VI Witness Oaths, Privileges, Authentication of Documents 


Uniform Rule 18 requires that every witness shall testify under 
oath or affirmation. I. C. C. Rule 1.18 permits affirmations in lieu of 


79 Increased Freight Rates, 297 1. C. C. 17, 35 (1955). 

80 Hudson & M. R. R. v . Pennsylvania R. R., 270 I. C. C. 739, 764 (1948). 

81 Charges for Voaiestine Service, 253 1. C. C. a 369 (1942). 

82 War Materials Reparations Case, 294 1. C. C. 5, 144 (1955). 

88 Commutation Fares, 270 1. C. C. 281, 285 (1948). 

845 U.S. C., § 1006(c} (1952). 

85 Associated Products Corp. v. Arrowhead Frei as Lint 62 M. C. C. 423, 426 
naty cae v. Elsholtz, 51 M. C. C. 794, 797 (19 C. A. Anno., sec. 204(c), 
note 126. 

1949)" E. West Petroleum Co. v. Atchison, T. & S. F. Ry., 276 1. C. C. 429, 431 
87 Worth Steel Terminal Services, 277 1. C. C. 385, 388 (1955). 
88 See also, McLean Trucking Co. v. United States, 321 U. S. 67, 86-87 (1944). 
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oaths, and either oath or affirmation is required on depositions,®® plead- 
ings and affidavits filed in modified and shortened procedure,” and at 
regular hearings.*! 

Uniform Rules 23-40 set forth the privileges and include the 
aceused’s privilege against self-incrimination,®? the attorney-client, 
physician-patient and priest-penitent privileges,®* the marital privilege 
against disclosure of confidential communications,™ as well as privileges 
against disclosure of religious belief, political vote, trade secret, state 
secret, official information, communications to a grand jury, and identity 
of informers.** The remaining rules relate to the waiver of the privilege, 
wrongfully compelled disclosures, reference to the exercise of the privi- 
lege and the effect of error in overruling a claim of privilege. 

Again, the Commission has no express rule relating to privileges. 
Undoubtedly, certain of the privileges apply in Commission proceedings. 
The Compulsory Testimony Act % recognizes the privilege against self- 
incrimination is applicable by providing for immunity in case of com- 
pelled testimony ‘‘in any cause or proceeding . . . based upon or growing 
out of’’ the Interstate Commerce Act. But the question of which of the 
other privileges apply in administrative proceedings and to what extent, 
will require future clarification. Professor Davis suggests that ‘‘the 
APA offers opportunity for the administrative process to experiment 
with a system which differs from that followed by the courts.’’® 

Uniform Rules 67-72 govern authentication and content of writings. 
Rule 67 states the requirement that documents be authenticated before 
being received in evidence; Rule 68 covers authentication of copies of 
records; Rule 70 states the ‘‘ best evidence rule’’as it relates to writings; 
Rule 71 governs proof of attested writings; and Rule 72 briefly restates 
the substance of the Uniform Photographie Copies of Business and 
Public Records as Evidence Act. 

The Federal Business Records Act ** and other provisions of Chap- 
ter 115 of Title 28, U. S. Code governing documentary evidence are 
applied to Commission proceedings. These are, in part, incorporated in 
essence in Rules of Practice 1.78 to 1.82. Rule 1.78 deals with the 
manner of proving official records; Rule 1.79, with regular course of 
business entries; Rule 1.81, with documents in the Commission’s files; 
and Rule 1.82, with records in other Commission proceedings. 


Vil Summary and A Forward Look 


The major point of difference between the I. C. C. Rules of Practice, 
when considered from the standpoint of an administrative agency, and 
the Uniform Rules of Evidence, as an ideal rather than an embodiment 
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90 RP 1.50. 
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92 Rule 23. 
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ro Rules 30, 31, 32, 33, 34, 35 and 36, respectively. 
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of the ‘‘common-law’’ of evidence, is in the matter of admissibility. 
But this is not in a real sense a ‘‘point of departure’’ in view of the 
recognition of the drafters of the Uniform Rules as well as the majority 
of the legal writers that the exclusionary rules serve more to obstruct 
the search for truth than to aid it. Although the anticipated liberality 
from the adoption of Rule 43(a), FRCP, did not materialize,®® the ap- 
proach of the court in the United Shoe Machine case suggests the 
possibility of a meeting at halfway house between ‘‘courtroom’’ evidence 
and administrative evidence. As a solution for those who both fear 
the lack of uniform definiteness in administrative handling of evidence 
problems and decry the restraints of the common-law exclusionary rules, 
the United Shoe Machine approach may at least suggest a middleground. 

A specific rule-for-rule comparison between the I. C. C. Rules of 
Practice and the Uniform Rules cannot be made because of the manner 
in which these two bodies of rules are set out. The Commission’s rules 
have developed, much as did the common-law rules, to meet the needs 
of the Commission, the parties, and the public. They have been sub- 
jected to periodic revisions, thereby avoiding the patchwork quality of 
the common-law rules. 

The Uniform Rules represent a complete redrafting of the common- 
law rules, in fact, two redraftings, since they were based on the A. L. I. 
Model Code which was itself a redraft of the common-law rules. To 
this end, the Uniform Rules constitute a comprehensive and meticulous 
corpus of evidence rules designed to cover every facet of the subject 
except possibly certain constitutional limitations on admissibility arising 
out of the requirements of due process, personal security and the like. 
Even though the drafters admit to leaving out much of the voluminous 
detail which partially justified the reluctance to adopt the Model Code, 
the pruning and revision has been done with a view toward clarification 
rather than omission. 

Although the drafters of the Uniform Rules express the hope that 
the rules will be adopted by administrative agencies as well as courts, 
the very meticulousness of detail more than anything else would operate 
against this. For coupled with uniformity, which up to a point is un- 
doubtedly desirable, the adoption would confine the agencies within the 
limits of the framework of the rules, leaving little possibility to utilize 
the flexibility for which the administrative process is noted. By pro- 
viding for every need, the Uniform Rules leave little basis within their 
framework for special procedure to meet special needs. 

Some compromise seems desirable between the total regulation of 
the Uniform Rules and the total freedom of each agency or court to 
establish its own rules of evidence. The ideal solution to the indicated 
dilemma appears to be a basic core of minimal rules applicable to all 
administrative agencies, with freedom outside of that core for the agen- 
cies to meet their own needs and peculiar problems by their own rules. 


99 See Moore, Federal Practice ' 3064-66 (1938 Pee and Fer son, “Evidence 
and New Federal Rules,” 47 Y: J. 194, He Green, “The Admissibility 
of Evidence Under the Feder Rie, » 55H. Pia Ae 197 (1 
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In effect, that is the plan of the Administrative Procedure Act, and 
it has worked well in many instances. That it is not completely satis- 
factory is evident from the numerous complaints and the many proposed 
reforms. Most of the proposals look toward a restriction on the freedom 
of agencies to adapt their rules, and many propose to make the rules of 
federal nonjury practice applicable,’®! to the extent practicable. This 
is the effect of the present Commission rules and they have served the 
Commission and those who appear before it with a minimum of conflict. 

In administrative practice, ‘‘sometimes precision is required ; some- 
times approximations are enough.’’!©? The freedom to meet the imme- 
diate problem with a tailored solution requires a careful blend of flexi- 
bility with adequate protection. 


101See the ABA Draft Bill on Administrative Procedure, Jan. 27, 1957, sec. 
1006(d); the 1956 ABA Resolutions on administrative rocedure, ado opted by the 
House of Delegates, Feb. 20, 1956, Resolution 2.3(b); Committee on anization 
of the Executive sme: of the Government Report on Legal Services and Practice 
72 (March 28, 1955); Task Force Report, art ot Legal gs yh 199-201 (Feb. 
10, 19, 1954). But cf. Davis, “Evidence,” 30 N. Y. U. L. Rev. 1 309 (1955), especially 
1309-16 asking what are the rules of federal nonjury practice. 

102 Davis, Administrative Law 474 (1951). 





LIFE’S RECORDS CLOSED 


By Leonarp Hi 
Chairman, Memorials Committee 


William P. Fitzgerald, Transportation Assistant, The Carter Oil Com- 
pany, P. O. Box 801, Tulsa 2, Oklahoma. 














News of Interest to Practitioners 
Congressional Activities 
Commission Escapes Oversight Subcommittee Censure 


The Report of the Special Subcommittee on Legislative Oversight of 
the House Committee on Interstate and Foreign Commerce was released 
January 3, 1959, brimming with generalizations and platitudes about 
the composition, the purpose and the activities of the independent 
regulatory commissions. 

The only specific legislative recommendation pertaining to the 
Interstate Commerce Commission that the report was able to offer was 
that ‘‘Section 20a of the Interstate Commerce Act, as amended, should 
be further amended to provide explicitly that when the Interstate Com- 
merce Commission approves an issue of securities by a carrier, its order 
shall specify the purpose for which the proceeds of the securities may be 
spent by the carrier.’’ 

The report’s only specific administrative recommendation to the 
Commission was that it ‘‘should take steps to assure strict adherence to 
the rules and policies now prescribed by statute, implemented by staff 
organization and procedure adequate to insure intelligent and consistent 
application of those policies in individual cases.’’ The report does not 
amplify upon this. 

On the other hand, the report was able to detail the major areas of 
Commission activities, all of which it deemed to be matters requiring 
further legislative inquiry by the Committee on Interstate and Foreign 
Commerce. For example, the report recommends that ‘‘There should be 
a review of standards of decisions applied in other types of cases similar 
to that made in suspension of rate cases, e. g.: (a) Shipper complaints 
or protests against unlawful rates or practices; (b) Issuance, revocation, 
and suspension of operating rights; (c) Consolidation, mergers, pur- 
chase or sale of carrier’s securities; (d) Fourth section applications; (e) 
Intrastate rate increases; (f) Abandonment of passenger service; (g) 
Carrier accounting; (h) Enforcement proceedings.’’ 

Of general applicability to all independent administrative agencies 
is the recommendation of the report that ‘‘A code of ethics governing 
the conduct of commissioners, commission employees, practitioners, and 
others who appear before the commissions, should be enacted into law.’’ 
The subjects to be covered by the code of ethics would include private 
communications with the commission, attempts to exert political in- 
fluence on the commission, attempts to exert personal influence on the 
commission, and the like, many of which will be recognized as being 
treated in the Code of Ethics for Practitioners Before the Interstate 
Commerce Commission. 

Chairman Oren Harris, Democrat of Arkansas, is reported as having 
recommended that the special Legislative Oversight Committee not be 
continued and that the further investigations recommended by the report 
be conducted by the regular subcommittees of the House Interstate and 

Foreign Commerce Committee. 
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Concurrent with the issuance of the report Robert W. Lishman, 
chief counsel for the subcommittee, announced that he was returning 
to the private practice of law. 


Interstate Commerce Commission 
Commission Issues 72nd Annual Report f 


The Interstate Commerce Commission on December 23, 1958, sub- 
mitted its 72nd Annual Report to Congress. Highlight of the report 
was the announcement of the decline of nearly one billion dollars in the 
operating revenues of regulated interstate surface carriers for the year 
ended June 30, 1958, over the preceding twelve-month period. The 
Commission reported that operating revenues of the eight groups of 
carriers subject to its jurisdiction—railroads, railway express, Pullman 
Company, electric railways, water lines, oil pipe lines, motor carriers of 
passengers and motor carriers of property—totaled $18,275,561,000. 
The total for the previous twelve months was $19,229,393,000. 

The Commission included in its report three new recommendations 
for Congressional action, as well as renewing recommendations as to 
eight previously proposed amendments to the Interstate Commerce Act 
and related acts. These recommendations are: 


Legislative Recommendations 


1. We recommend (a) that section 1 (15) be amended so as to authorize 
the Commission to direct the assessment of penalty per diem charges as an aid in 
alleviating shortages of railroad freight cars during periods of emergency or threatened 
emergency, or (b) that section 1 (14) be amended so as to authorize the Com- 
mission to include as a factor in determining the amount of per diem charge, the 
earning power or value of the use of the vehicle lost to the owner when used or 
appropriated by others. 


2. We recommend that section 208 (c), which automatically gives special 
or charter service rights to common carriers by motor vehicle, be amended to make 
it inapplicable to carriers issued certificates in the future. 


3. We recommend that section 212 (a) be amended in the following re- 
spects: (1) to make motor carrier operating authorities subject to suspension, change, 
or revocation for willful failure to comply with any rule or regulation lawfully promul- 
gated by the Commission; (2) to make the revocation procedure therein prescribed 
conform to the procedure provided in section 410 (f) of the act by eliminating the 
term “willfully” in the first proviso; and (3) to provide that the Commission may, 
upon reasonable notice, suspend motor carrier operating authorities for failure to 
comply with insurance regulations issued by it pursuant to section 215 thereof. 


4. We recommend that part Ill of the act be amended by adding after section 
312 a new section (312a) containing provisions for revocation of water-carrier 
certificates or permits for nonuse. 


5. (a) We recommend that section 10 of the Clayton Antitrust Act (15 
U. S. C., sec. 20) be amended so as to increase the limitation on exemption from 
competitive bidding to a more realistic amount in the light of present-day conditions. 

(b) We also recommend that section 11 of the Clayton Act (15 U. S. C., 
sec. 21) be amended to provide that the Commission’s jurisdiction shall include con- 
tract carriers as well as common carriers subject to the Interstate Commerce Act, 
and that section 8 thereof (15 U. S. C., sec. 19), relating to interlocking directorates, 


+ For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington 25, D. C. Price, $1.50 per copy (cloth). 
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be amended to make the exemption therein apply to all common and contract car- 
riers subject to the Interstate Commerce Act to the same extent that it now applies 
to common carriers subject to parts | and Il thereof. 

(c) In addition, we recommend that sections 5 (a) (6), 6 (a), and 6 (b) 
of the Federal Trade Commission Act (15 U. S. C., sec. 45 (a) (6), 46 (a), and 
46 (b)), relating to unfair trade practices, investigations and reports, respectively, 
be amended so as to make the common-carrier exemptions therein provided ap- 
plicable also to contract carriers subject to the Interstate Commerce Act. 


6. We recommend that the Federal statutes commonly known as the Trans- 
portation of Explosives Act (18 U. S. C., secs. 831-835) be completely rewritten 
in the light of important developments relating to this subject which have occurred 
in the 36 years since the last revision of these statutes, and in this connection 
recommend that they be amended so as to include specifically radioactive materials 
and be made to apply to contract and private carriers as well as common carriers. 


7. We recommend that chapter 157, title 28 of the United States Code en- 
titled “‘Judiciary and Judicial Procedure,” be amended so as to provide that suits 
to set aside Commission orders shall be brought against the Commission instead of 
the United States, with the right of the Government, through the Attorney General, 
to intervene in any case. 


8. We recommend that section 5 (10) be amended so as to make gross 
operating revenue, instead of the number of vehicles owned or operated, the basis 
for determining whether a proposed unification or acquisition of control is exempt 
from the provisions of section 5 


New Recommendations 


9. We recommend that section 222 (b) be amended to enable the Commis- 
sion in enforcement proceedings to obtain service of process upon motor carriers 
and to permit the joining of any other necessary party without regard to where the 
carrier or other party may be served. 


10. We recommend that section 303 (b) relating to the water-carrier bulk 
commodity exemption be repealed, but with provisions preserving the rights of those 
carriers presently engaged in such operations under the exemption. 


11. We recommend that section 557, title 39 of the United States Code, 
under which the Commission, from time to time, is requested to furnish the Post- 
master General with information as to the revenue received by railroad companies 
from express companies for services rendered in the transportation of express matter, 
be repealed. i ole ede 


Management Activities 


In discussing the management activities of the Commission the 
report said: 

Continued improvements were effected in administrative operations 
and procedures, leading among other things to certain reductions in 
time and expense in the handling of proceedings. Information obtained 
from the ‘‘central status system,’’ established last year as an aid in 
controlling and expediting the disposition of formal proceedings, in- 
dicated that the average age of all such proceedings on the Commis- 
sion’s docket was reduced from 7.3 to 6.2 months and the number of 
cases pending for more than 1 year was reduced by 22 percent, while 
the number of cases disposed of during the year showed an increase of 
13 percent. However, because of a 31-percent increase in the number 
of new cases instituted, the number pending on June 30, 1958, rose 
from 3,491 to 4,147, an increase of 19 percent over the previous year. 
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The general improvement in the disposition of cases reflects concentrated 
efforts at all levels within the Commission, together with improved super- 
vision stemming in part from an internal realignment of certain func- 
tions in the Bureau of Rates and Practices and the Bureau of Operating 
Rights. 

There also was an accelerated effort to ‘‘mechanize’’ various opera- 
tions which have been conducted manually. In March 1958, an elec- 
tronic digital computer was installed and a substantial reduction in 
the time previously required to compile data has resulted. With the 
new equipment, for example, data computed from operating expense 
schedules of class I railroad annual reports can now be accomplished 
in 8 workdays as compared to 35 workdays previously. Some of the 
manual processes which were converted to electronic business machine 
methods were payroll operations, inventory of property and equipment, 
and the system for maintaining and preparing service lists which con- 
tain the names and addresses of parties upon whom the Commission 
serves its reports and orders. In addition, a substantial conversion 
from hand to machine operations was effected in the processing of motor 
carrier safety matters. “— , 

* * 


Practice and Procedure 


Of particular interest to those engaged in practice before the Com- 
mission is the discussion in the report on ‘‘Practice and Procedure.’’ 
The Commission said: 

The continuing effort to modify and improve the procedures under 
which Commission cases are processed led to certain further changes 
during the year. The 71st Annual Report discussed the creation of 
the Bureau of Operating Rights and the transfer to the Bureau of 
Finance of all work related to motor-carrier unifications and transfers 
of motor-carrier certificates and permits. This realignment of functions 
led to establishment of two boards of employees—the Temporary Au- 
thorities Board in the Bureau of Operating Rights and the Transfer 
Board in the Bureau of Finance—to process work formerly handled 
by the Motor Carrier Board in the Bureau of Motor Carriers. 

Some revision of procedures was made to expedite the work of the 
two boards. Provision was made, for example, for publication in the 
Federal Register of synopses of affirmative orders in proceedings under 
section 212 (b) involving the transfer of motor-carrier certificates and 
permits, prior to the effective dates of such orders. Such publication 
provides an opportunity for interested persons to bring pertinent facts 
to the attention of the Commission and to seek reconsideration or oral 
hearing before the orders become effective. A petition seeking recon- 
sideration of an affirmative order of the Transfer Board must be filed 
within 20 days after publication of the synopsis of the order, and a reply 
may be filed within the succeeding 20 days. 

Amendments to the General Rules of Practice included one which 
provides for publication in the Federal Register of summaries of pro- 
ceedings under section 212 (c) involving the issuance of common-car- 
rier certificates in lieu of contract-carrier authority. Protests to the 
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issuance of such a certificate may be filed within 30 days after notice 
of the proceeding is published in the Federal Register. 

Another amendment provides that a request for a subpena shall 
include a ‘‘showing of general relevance and reasonable scope of the 
evidence sought,’’ and permits a request for issuance of a subpena 
duces tecum to be made orally at a hearing. In addition, new language 
was added to the rules (section 1.74) to dispel any doubts concerning 
the burden of going forward in all investigation proceedings, particu- 
larly those involving proposed initial rates, as well as rates, fares, 
charges, rules, regulations, or practices in effect prior to the institution 
of an investigation on the Commission’s own motion, where the burden 
of proof is not upon the respondent. 

Rules to govern the filing of applications for relief from the provi- 
sions of section 4, revised and brought up to date in the light of tne 
July 11, 1957, amendment to the section, were also adopted. Fourth- 
section order No. 18900, dated April 11, 1958, specified the information 
required in such applications, and the manner of their preparation and 
filing. 


Admissions to Practice 


During the year, 648 applicants were admitted to practice. Of this 
number, 504, or 77.8 percent, were members of the bar of the highest 
court of their States. The remaining 144, or 22.2 percent, were non- 
lawyers admitted upon written examination. 

The year ended June 30, 1958, was the first full year in which the 
nonlawyer applicants examined were completely limited to those who 
met the qualification standard, and 80.1 percent were successful. 

When the Commission’s qualification standard (basically a mini- 
mum of 2 years of college education) was announced on December 1, 
1954, to become effective on May 1, 1955, it produced a flood of non- 
lawyer applications. From December 1, 1954, to June 30, 1958, 2,535 
nonlawyer applicants became eligible for examination. Of these, 39.7 
percent were not admitted to practice. 

The accompanying chart gives a year by year comparison of attor- 
ney and nonlawyer admissions to practice since our bar was established 
on September 1, 1929. Total admissions to June 30, 1958, are 27,110 
of which 18,093, or 66.7 percent, were admitted as attorneys, while 
9,917, or 33.3 percent, have been admitted as nonlawyers. (Chart 


not reproduced here.) 
* * * * * 


Litigation Involving Orders of the Commission 


The report discusses the more significant cases decided during the 
period covered by the report and summarizes the litigation pending at 
the time the report was issued. The court activities of the Commission 
were summarized in the report as follows: 

There was an increase in the number of cases which were subject 
to judicial review in the past year. While these cases represent only a 
very small fraction of the total number of proceedings determined by 
the Commission, some of them involve important principles of precedent 
value which govern the application of the statutes we administer. 
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During the year the staff of 10 attorneys in the Office of the General 
Counsel handled 153 cases involving Commission orders in various 
stages of litigation in the Federal courts. There were 82 cases pending 
at the beginning of the year, and 71 others were instituted during the 
year. Of the total, 90 were concluded, 3 are pending in the Supreme 
Court of the United States, and 60 are pending in the district courts 
of the United States. 

Twenty-seven cases were concluded in the Supreme Court, 1 in a 
Court of Appeals, and 62 in the district courts. 


Some of the more important decisions are then discussed in the 
report. 


1. C. C. Amends General Rules of Practice 
New Section 1.243 Prescribes Special Rules 


The Interstate Commerce Commission, in general session on Decem- 
ber 31, 1958, issued the following order, effective as of that date, regard- 
ing its General Rules of Practice: 


§1.243 Special Rules governing notice of filing of applications by motor carriers 
of property under section 7(c) of the Transportation Act of 1958 and certain 
other procedural matters with respect thereto. 


(a) Scope of special rules. These special rules govern the filing and handling 
of “grandfather” and “interim” applications by motor carriers of property under 
section 7(c) of the Transportation Act of 1958. Except as otherwise herein pro- 
vided, the general rules of practice shall apply. 


(b) Notice to interested persons. Notice of the filing of such applications to 
interested persons shall be given by the publication of a summary of the authority 
sought in the Federal Register. Such summaries will be prepared by the Commission. 
No other notice by applicants to interested _—— is required, except that applicants 
2re not relieved from the obligations to file copies of the applications with State 
Boards and the District Directors of the Commission’s Bureau of Motor Carriers 
as required by the instructions which are a part of the prescribed form of application. 


(c) Protests. (1) Protests to the granting of an noplicesion shall be filed with 
the Commission within 30 days after the date notice of the filing of the application 
is published in the Federal Register. 


_, (2) Failure seasonably to file a protest will be construed as a waiver of oppo- 
sition and participation in the proceeding. 


(3) Protests should set forth specifically the grounds upon which they are 
made and contain a concise statement of the interest of the protestant in the pro- 
ceeding. Protests containing general allegations may be rejected. 


(4) A protest filed under these special rules shall be served upon applicant’s 
representative (or applicant, if no practitioner representing him is named in the 
notice of filing published in the Federal Register). The original and six copies 
of the protest shall be filed with the Commission. 


(5) Any interested person, not a protestant, desiring to receive notice of the 
time and place of any hearing, conference, or other proceedings shall notify the 
Commission by letter or telegram within 30 days from the date of the publication 
of the notice of the filing of the application in the Federal Register. 
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(d) Notice of hearing, conference, or other proceedings. Notice of the time 
and place of any hearing, conference, or other sag Se will be given to applicant’s 


representative, applicant, protestants, and other interested parties by mailing to 
them _~ order or notice assigning the application for hearing, conference, or other 
proceeding. 

(e) , Section 1.73 of the general rules of practice relating to 

participation without intervention is inapplicable to applications subject to this 
aragraph. No person who fails to file a protest as provided in this paragraph will 
e permitted to intervene in a proceeding except upon a showing of substantial 
reasons in a petition submitted in accordance with § 1.72 of the general rules of 
practice. 

(f) Notice of changes in time or place of hearing, conference, or other pro- 
ceeding. The applicant’s representative (or applicant if he has no representative), 
protestants, and those who request notice of changes in time or place of hearing, 
conference, or other proceeding will be informed of such changes if notice is given 
by mail. If telegraphic notice becomes necessary, notice of such changes will be 
given by telegram only to those who request telegraphic notice at their expense. 

It is further ordered, That this order shall become effective on the date hereof. 

And it is furthr ordered, That notice of this order shall be given to each motor 
common and contract carrier of property and each broker of property subject to 
the jurisdiction of this Commission, and_to the general public by depositing a copy 
in the Office of the Secretary of the Commission and by filing a copy with the 
Director, Division of the Federal Register. 

(Secs. 12, 17, 24 Stat. 383, as amended, 385, as amended, secs. 204, 205, 49 Stat. 
546, as amended, 548, as amended, sec. 304, 54 Stat. 933, sec. 403, 56 Stat. 285; and 
49 U.S. C. 12, 17, 304, 305, 904, 1003). en 

(Title 49, Transportation, Chapter I, Interstate Commerce Commission, Sub- 
chapter A, General Rules and Regulations, Part I, General Rules of Practice). 


Bureau of Motor Carriers Administrative Ruling 111—Accident Reports 


The following is an administrative ruling of the Bureau of Motor 
Carriers, dated December 12, 1958, and made in response to questions 
propounded by the public, indicating what is deemed by the Bureau to 
be the correct application and interpretation of the Act. Rulings of 
this kind are tentative and provisional, and are made in the absence of 
authoritative decisions upon the subject by the Commission. 


Question: 


What information, if any, is available to the public regarding accident reports 
filed by motor carriers subject to the Commission’s jurisdiction, or investigation 
reports made by Commission personnel in respect of such accidents? 


Answer: 


Section 194.1 of the Motor Carrier Safety Regulations (49 CFR 194.1) provides 
that “Accident reports made by motor carriers in compliance with the regu- 
lations in this part shall be for the information of the Commission, and shall 
not be open to public inspection.” From time to time, the Commission publishes 
detailed reports of serious accidents wherein some significantly dangerous driving 
or operating practice is involved which is thought should be brought to the 
attention of all motor carriers and others interested in highway sa 7 The 
information in these reports is obtained through investigation by the Commis- 
sion’s field personnel. Except for such published reports, it is not possible to 
supply any information concerning any accident report filed by a motor carrier 
or any investigation made in respect of any accident by personnel of the 
Commission. 


Section 220(f) (49 U. S. C. 320(f)) of the Interstate Commerce Act provides 
that “No report by any motor carrier of any accident arising in the course 
of the operations of such carrier, made pursuant to any requirement of the 
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Commission, and no report by the Commission of any investigation of any such 
accident, shall be admitted as evidence, or used for any other purpose, in any 
suit or action for damages growing out of any matter mentioned in such report 
or investigation.” Thus, it is to be noted that even reports of accidents which 
have been published by the Commission may not be used in court proceedings 
to recover damages. 


New Transport Agency to Coordinate I. C. C. and Other Federal Transportation 
Agencies Being Studied ¢ 


A proposed new transportation agency, according to reports, is be- 
ing drafted by the President’s Advisory Committee on Government 
Organization. It would coordinate policies for the entire transportation 
industry. 

High government officials are said to have confirmed that the White 
House study is being prepared. They indicated it represents a con- 
tinuation of earlier efforts by the Hoover Commission. 

Among the agencies to be coordinated would be the new Federal 
Aviation Agency—just formed from C. A. A. and the Airways Mod- 
ernization Board—The Maritime Administration and the Federal Mari- 
time Board, the Interstate Commerce Commission, the Civil Aeronautics 
Board and the Public Roads Administration. 

The agency, as proposed, would be either independent or placed 
within the framework of the Department of Commerce. It would 
handle economic planning, rates, franchises, subsidies and other matters 
affecting all forms of transportation. 


Hosmer Proposed Report Under Attack 


Railway labor leaders have urged the I. C. C. to disavow Examiner 
Howard Hosmer’s proposed report predicting the likely end of passenger 
train service in about 10 years. The Railway Labor Executives Associa- 
tion in a brief recently filed with the Commission declared the Hosmer 
report ‘‘borders on the frivolous.’’ Instead of blaming high wages and 
restrictive working rules of employees, Mr. Hosmer, the association said, 
should have paid more attention to lower fares, modern equipment, and 
other methods of increasing passenger traffic and thus cutting deficits. 

The nation’s major railroads as a group have also commented on 
the Hosmer preliminary report. The railroads generally agreed with 
the examiner’s findings—that air and highway competition, rising ma- 
terial costs, high outlays for labor, and inequitable taxes are keeping 
rail passenger operation in the red. But the examiner, the roads de- 
clared, should have offered concrete proposals for solution. ‘‘The diag- 
nosis is accurate,’’ they said, ‘‘but the prescription is missing.’’ .. . 
‘‘The report of the commission,’’ they continued, ‘‘must go far beyond 
the examiner’s proposed report.”’ 


Edward Margolin Appointed Director, |. C. C. Bureau of Economics and Statistics 


Mr. Edward Margolin, former assistant to the Under Secretary of 
Commerce for Transportation in the Department of Commerce, became 





+See John Dickinson, “Proposals to Create a Federal Department of Trans- 
portation,” Parts I and II, J. C. C. Practitioners’ — Vol. XVI, No. 3, Decem- 
ber, 1948, 205-216; and No. 4, January, 1949, 341-352. 
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head of the Commission’s Bureau of Transport Economics and Statistics 
on February second. The Interstate Commerce Commission announced 
the appointment on January seventh. 

A transportation specialist and economist, Mr. Margolin joined the 
Department of Commerce in 1948. Previously he was with the Bonne- 
ville Power Administration in Portland, Oregon, and the Department 
of the Treasury in Washington, D. C. Earlier, he served in the field of 
industrial traffic management. 

Mr. Margolin was graduated from Temple University and has done 
graduate work in transportation, economics and public administration 
at the University of Pennsylvania and American University. 

He succeeds Edward R. Jelsma who last year resigned as director of 
the bureau. 


Former Commissioner Robert W. Woolley Deceased 


Robert Wickliffe Woolley, a former Interstate Commerce Commis- 
sioner, died in Washington, D. C., on December 15, at the age of 87. He 
was a Virginia Democrat. 

His long and varied career covered law, newspaper work, govern- 
ment service, and politics over a period of 65 years. He was nominated 
by President Woodrow Wilson on September 29, 1917, to fill the un- 
expired term of Commissioner Judson C. Clements, ending December 
31, 1920. The nomination was confirmed on October 4, 1917 and the oath 
of office administered on October 5, 1917. At the expiration of this term 
on December 31, 1920, he retired from the Commission and was suc- 
ceeded by the Honorable John J. Esch. Following his retirement, Mr. 
Woolley entered the private practice of law in Washington, D. C. He 
was a charter member of the Association of Interstate Commerce Com- 
mission Practitioners. 

Commissioner Woolley differed with other members of the Commis- 
sion in that he favored Federal control of the railroads at the close of 
World War I. Because of this viewpoint, he declined the chairmanship 
of the Commission, to which he had been elected, for the year commenc- 
ing March 17, 1920. 


1. C. C. Retirements, December 31, 1958 


Mrs. Alva J. Conner retired after nearly 20 years of federal service. 
She came to the Commission in 1939, and at the time of her retirement 
was a secretary in the Bureau of Accounts, Cost Finding and Valuation. 

Mr. Paul C. Smith, with the Commission since 1922, has retired as 
an attorney-advisor in the Commission’s Bureau of Rates and Practices 
and on the staff of Commissioner Donald P. McPherson. He is a member 
of the Indiana bar. 

Mr. George B. Vandiver, a hearing examiner in the Bureau of Rates 
and Practices, has retired after being on the Commission staff since 1934. 
He is a member of the Bars of Georgia and the Federal District Court 
in Atlanta. 

Mr. Roy C. Smith, a safety and service agent at Nashville, Tennes- 
see, has also retired after more than 34 years of federal service. He 
came with the Commission in 1922. 
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Chapter News 
District of Columbia Chapter 


The annual Christmas Reception was held by the District of Col- 
umbia Chapter, on the evening of December eighteenth, in the Williams- 
burg Room, Hotel Mayflower, Washington. Honored guests were the 
Interstate Commerce Commissioners and their wives and the Commission 
bureau chiefs and their wives. Music was by Sidney’s Orchestra. More 
than three hundred practitioners and their guests attended the reception. 
Receiving were Chairman of the D. C. Chapter, J. Carter Fort, Jr., and 
Mrs. Fort, Commissioner and Mrs. Howard Freas; national president, 
W. Lennig Travis and Mrs. Travis; and Mr. and Mrs. Fritz R. Kahn. 
Mr. Kahn is vice chairman of the local group. Mr. Earl E. Eisenhart, 
Jr., chapter treasurer, and Mrs. Mary Louise Urmey, national executive 
secretary, assisted with the arrangements for the reception. 


Bar Associations 
ABA’s Section of Administrative Law 


The first Federal Administrative Practice Institute, sponsored by 
the Administrative Law Section, of the American Bar Association, was 
held in Washington, D. C., on December 11 and 12 at the Mayflower 
Hotel. The Institute discussions highlighted the practical aspects of ad- 
ministrative law, especially the problems of private practitioners before 
administrative agencies. John B. Gage, chairman of the Administrative 
Law Section, was the permanent presiding officer. Earl W. Kintner 
served as council liaison for the Institute, and Gilbert A. Cuneo, Chair- 
man of the Section’s Information and Education Committee, was the 
Chairman of the Institute. 


Personalities in the News 
John J. Allen, Jr.,. New Under Secretary for Transportation 


Lewis L. Strauss, Secretary of Commerce, on January 5, 1959, ad- 
ministered the oath of office to John J. Allen, Jr., as Under Secretary of 
Commerce. 

A former member of Congress from California, Mr. Allen was given 
a recess appointment to the $21,000-a-year post by President Eisenhower, 
on December 20, subject to Senate confirmation. He succeeds Louis S. 
Rothschild who resigned to return to private business. 

As Under Secretary for Transportation, Mr. Allen serves as chief 
advisor to the Secretary of Commerce on the transportation policy of 
the federal government. 

He was awarded by the University of California an A.B. degree 
in 1920, and in 1922 a J.D. degree (Doctor of Laws). 


R. Edwin Brady Joins Staff of Motor Carrier Conference 


_ R. Edwin Brady, former I. C. C. hearing examiner and assistant 
chief of the Bureau of Operating rights, took up his new duties on 
December 30, as assistant executive director of the Regular Common 
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Carrier Conference of American Trucking Associations, Inc., Washing- 
ton, D. C. The appointment was announced by Albert B. Rosenbaum, 
executive director of the Conference. Mr. Rosenbaum is a member of the 
Association of Interstate Commerce Commission Practitioners. 

Mr. Brady served with the Commission from 1936 until his appoint- 
ment with the Conference, with the exception of three and a half years 
spent on duty with the U. 8. Navy during World War II. 

He holds an LL.B. degree from Columbus University, Washington, 
D. C., and is member of several bar groups including the Georgia Court 
of Appeals and the Supreme Court of Georgia, as well as the Supreme 
Court of the United States. He is also a member of the American Bar 
Association. 


Dr. Bernard Schwartz 


It is reported in ‘‘The Washington Merry-Go-Round’”’ column of 
The Washington Post and Times Herald, Washington, D. C., of Decem- 
ber 29, 1958: 


Bernard Schwartz, the scowling little professor who rocked 
Washington last February with his charges * * * is about to explode 
another bombshell. 

He will go to press soon with a book charging that the House 
Legislative Oversight Subcommittee has failed to investigate several 
scandals he had started to develop during his six months as chief 
counsel. 


Those federal regulatory agencies specifically mentioned in the news 
column, as singled out by Professor Schwartz, are: Securities Exchange 
Commission, Civil Aeronautics Board, the Interstate Commerce Com- 
mission, and the Federal Communications Commission. 


University Programs 
American University Institute on Railroad Management 


The American University, Washington, D. C., will hold its Thir- 
teenth Annual Institute on Railroad Management, March 16 through 
March 26, 1959. The theme for the two-week program is ‘‘The Railroad 
Industry: Its Place in the Economy; Its Problems and Future.’’ 
Leaders in railroad economics and operations will analyze such problems 
as the passenger deficit, freight traffic trends, labor relations, and com- 
petition of other carriers in facilities, service and rates. New research 
methods, ‘‘piggyback’’ operations, modernization, coordination, con- 
solidation, public relations, research and marketing, and other important 
subjects will be explored by other experts, it is announced. 

Dr. Marvin L. Fair, Director, Transportation Program, The Ameri- 
ean University, 1901 F Street, N. W., Washington 6, D. C., has complete 
information as to the institute program. 

In January, American University conducted its Eleventh Institute 
of Industrial Transportation and Traffic Management. Among the lec- 
turers were two of the national officers of the Association of Interstate 
Commerce Commission Practitioners. 
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On January 15, Dr. Ford K. Edwards, of Washington, lectured 
before the Institute on ‘‘Transportation Costs and Their Bearing on 
Ratemaking.’’ Dr. Edwards is the national secretary of the association 
and is a transportation consultant. On January 23, Sam H. Flint, first 
vice president of the association, talked on ‘‘Transit Privileges.’’ Mr. 
Flint is General Traffic Manager, The Quaker Oats Company, Chicago. 


Miscellaneous Publications 
Motor Carrier Act, 1935, As Amended to November 1, 1958 


Part II, Interstate Commerce Act (Motor Carrier Act, 1935), as 
amended to November 1, 1958, including the Transportation Act of 1958, 
the Lien Recordation Act, and the statute of limitation for government 
freight, has been published by the American Trucking Associations, Inc. 
This 170 page book, completely indexed, is 844 x 11 inches in size,—a 
valuable reference work for motor carrier executives, their legal advisors, 
the I. C. C. practitioners, and others interested in transportation law. 
Copies are $2.50 per copy and may be obtained by writing the associa- 
tion headquarters, 1424 Sixteenth Street, N. W., Washington 6, D. C. 


Reciprocity Manual 


The ‘‘Reciprocity Manual’’ is a new compilation of state laws ap- 
plicable to private carriers in interstate commerce. It is designed to 
enable American businesses, other than transportation, which operate 
their own vehicles, to comply with laws of various states through which 
their motor trucks operate. It is just published by the Private Truck 
Council of America, Inc., 714 Sheraton Building, Washington 5, D. C. 











Recent Court Decisions 


By Warren H. Waener, Editor 





Correction of “inadvertent errors” in certificate—omission of restrictions in motor 
rights issued to rail subsidi ge of policy or inadvertent error—official 
notice of administrative procedures. 





American Trucking Associations, et al. v. Frisco Transportation Co. 
(Nos. 15, 16, and 19) 


On December 15, 1958, the Supreme Court reversed the lower court 
and sustained the Commission, holding that the Commission may correct 
‘‘inadvertent errors’’ in a certificate issued to a railroad motor sub- 
sidiary. 

Quoting from the decision of the Court: 


The issue here is whether the Interstate Commerce Commis- 
sion has the power to modify certificates of public convenience and 
necessity containing inadvertent errors, and, if so, whether, in the 
circumstances of these cases, the Commission could modify certifi- 
cates which had inadvertently authorized the performance of un- 
restricted motor carrier services by a wholly owned subsidiary of 
a railroad. ... 

This case concerns four of appellee’s routes aggregating some 
284 miles. Prior to appellee’s purchase, each of the routes was 
serviced by an independent motor carrier which engaged in un- 
restricted motor carrier operations. During 1938 and 1939, appel- 
lee made application to the Commission for permission to purchase 
the properties and operating rights of these independent carriers. 
Finance hearings were held before a Commission examiner to deter- 
mine whether the acquisitions met the applicable statutory stand- 
ards. Although appellee sought to continue the acquired carriers’ 
unrestricted operations, it represented to the Commission in each of 
its applications that acquisition of the carriers would enable it to 
establish coordinated truck service with the train service of its 
parent railroad along these routes. A number of motor carriers 
opposed appellee’s applications, but the hearing examiner recom- 
mended approval of each, subject to various conditions. Among 
these was the recommendation that the authority granted be sub- 
ject ‘‘to such further limitations, restrictions, or modifications as 
the Commission may hereafter find necessary to impose, in order 
to insure that the service shall be auxiliary or supplementary to 
the train service of the [parent] railroad, and shall not unduly 
restrain competition.’’ The protestant motor carriers filed ex- 
ceptions to the hearing examiner’s report on one of the purchases 
and all went to Division 5 of the Commission for action. It re- 
viewed the reports and adopted the examiner’s recommendations 
including the above-quoted condition. Although appellee had 
asked for authority to operate unrestricted service, it took no ex- 
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ceptions to the Division reports and did not ask for review by the 
full Commission. Rather, it notified the Commission that it would 
consummate the approved purchases subject to the terms pre- 
scribed, and within thirty days of the reports, it did consummate 
the transactions and commence operations. 

Thereafter, in 1939, compliance orders issued to appellee in 
connection with the four routes in question. These informed appel- 
lee that certificates of convenience and necessity authorizing it to 
engage in interstate and foreign commerce as a common carrier 
according to specifications set forth in the orders would be issued 
as soon as appellee complied with applicable statutory require- 
ments, including the filing of rate publications and evidence of 
security for the protection of the public. The specifications in the 
compliance orders did not include the condition adopted by Divi- 
sion 5 reserving the right to the Commission to take steps to insure 
that appellee’s service would be ‘‘auxiliary or supplementary’’ to 
its parent’s rail services. 

In 1941, prior to the issuance of certificates covering the four 
routes, a complaint was filed by various competing motor carriers 
which charged that appellee was performing unauthorized motor 
carrier service which was independent of its parent’s rail services. 
During the course of this proceeding a number of certificates of 
convenience and necessity issued to appellee. Those concerning 
the four routes in question contained no reservations of authority 
similar to the ones stated in the finance hearing orders issued by 
Division 5. On August 1, 1944, Division 5 entered findings in that 
proceeding stating that appellee was performing unauthorized di- 
rect motor carrier service which it had not been authorized to 
perform by the original acquisition orders.2 The Division further 
stated that appellee’s original authorization had been limited to 
services ‘‘auxiliary or supplementary’’ to the rail service of its 
parent. Because appellee had acquired unconditional certificates, 
however, the Division did not enter an order, but indicated that 
the acquisition proceedings would be reopened to determine what, 
if any, conditions should be imposed in appellee’s certificates. 
Subsequently, the Commission disapproved the Division’s findings 
that appellee had engaged in operations unauthorized by its certifi- 
cates, but it stated that the conditions, if any, which should be 
imposed would be considered in the reopened proceedings.‘ 

The reopened proceedings commenced on motion of the Divi- 
sion in 1945. All parties to the proceeding were served with an 
examiner’s proposed report based on the records of the Commis- 
sion. This report stated that the Commission had approved ap- 
pellee’s acquisitions subject to the right to impose conditions to 
assure that appellee’s operations would be auxiliary or supple- 


M e cr Sixty-Six Express, Inc. v. Frisco Transportation Co., 43 
: 4 Campbell Sixty-Six Express, Inc. v. Frisco Transportation Co., 46 
M.<. C. Zz. 
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mentary to the rail service of its parent, but that such a reservation 
inadvertently had been omitted from the certificates issued to 
appellee. The report proposed specific conditions to effectuate the 
original purpose of the Commission—4. e., to assure that appellee’s 
services were solely ‘‘auxiliary or supplementary.’’ 

Appellee filed exceptions to the proposed report and requested 
hearings. Thereupon, the Division reopened the proceedings for 
further hearings which were held in 1946, after which the matter 
was referred to examiners for further appropriate proceedings. In 
an exhaustive report, the examiners discussed the history of ap- 
pellee’s operations and the circumstances surrounding the issuance 
of the unconditioned certificates. They concluded that the certifi- 
eates could not authorize operations broader than those approved 
by the Commission in the finance proceedings and that the certifi- 
cates inadvertently had omitted relevant restrictions. The Division, 
in its report, reviewed the Commission’s administrative procedures 
and practices and pointed out how the error probably had occurred. 
It showed that certificates are prepared by a staff section of the 
Commission which, after a prescribed lapse of time from the 
adoption of reports or orders by the Commission authorizing the 
issuance of certificates, inserts on mimeographed forms containing 
stock paragraphs the authority described in the findings of the 
report. It further stated that, under the Commission rules, this 
staff section has no discretion to alter anything contained in the 
reports and is charged with the sole responsibility of transposing 
the Commission findings into certificate form. Different action, 
if any, which might be desired can only be taken by the Commis- 
sion or a Division through a formal supplemental report. The 
certificates are reviewed by a supervisor, who is also without dis- 
eretionary authority to make changes, and are then issued. The 
Division reasoned that as no supplemental report had issued be- 
tween the conclusion of the finance hearings and the issuance of 
the certificates, the staff section of certificates obviously had made 
an inadvertent error in transposing the relevant findings. 

The full Commission, after oral argument, stressed another 
aspect of the matter in affirming the action of the Division. In 
its view, the findings of the finance proceedings which specifically 
authorized appellee’s purchases, subject to the stated limitations, 
could not be changed to eliminate such limitations without a formal 
proceeding at which opponents of the unlimited application could 
be heard. Each opinion within the Commission thus found that 
the omission from the certificates of the stated reservations had 
been due to clerical inadvertence which should be corrected. These 
corrections were ordered, and in addition specified conditions were 
imposed consistent with the reservations. 

Appellee, dissatisfied with the Commission’s final order. com- 
menced an action before a specially convened three-judge District 
Court to have the order set aside. 28 U. S. C. § 2321 e¢ seg. 
Appellee argued, and a majority of the court concluded, over a 
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dissent of one of its members, that under United States v. Watson 
Bros. Transportation Co., 350 U. 8. 927, the Commission was with- 
out power to order modification of the unconditional certificates 
issued to appellee. Further, the court held that the record lacked 
substantial evidence to support the Commission finding that the 
relevant restrictions were omitted from the certificates due to in- 


advertency. 153 F. Supp. 572. We disagree with both of these 
conclusions. 


I 


It is well settled that the Commission has the power to reserve 
in certificates issued to a rail-affiliated motor carrier the right to 
impose specific conditions to assure that the carrier’s operations 
will be ‘‘auxiliary or supplementary’’ to the rail services of its 
affiliate. United States v. Rock Island Motor Transit Co., 340 
U. 8S. 419.5 In that case a certificate, which contained a reservation 
similar to the one at question here, was issued in 1941. 

The reason for the reservation is obvious. Congress, in 
§ 5(2)(b) of the Interstate Commerce Act, 49 U. S. C. § 5(2) (b),® 
has limited the acquisition of motor carrier franchises by rail 
earriers or their affiliates to situations where the acquisition will 
enable the rail carrier to use service by motor carrier to public 
advantage. The Commission has long interpreted this mandate to 
confine such acquisitions to ‘‘operations which are auxiliary or 
supplementary to train service,’’ at least in the absence of special 
circumstances which might justify less restricted operations. 
American Trucking Assns. v. United States, 355 U. S. 141, 148, n 8. 
To accomplish this congressional purpose, the Commission can 
either state in the certificate the conditions necessary to provide 
the limitation or reserve the right to impose conditions should 
the necessity arise. United States v. Rock Island Motor Transit 
Co., supra. 

Here, as the record shows, appellee sought the right to carry 
on unrestricted operations over all the routes which it was acquir- 
ing. In some instances, the Commission approved unconditioned 
operations for reasons which do not appear in the record. In 
others, however, including the four routes here at issue, approval 
of only conditional service was granted. Such approval was con- 
sistent with appellee’s representations that acquisition of the routes 
would enable it to give service which supplemented the operations 


5 The appellants in Nos. 15 and 16, American Trucking Associations, Inc., 
and Railway Labor Executives’ Association, urge us to hold that the Com- 
mission was without power to issue unconditioned certificates to appellee 
because of the requirements of § 5(2)(b) and, therefore, the certificates issued 
to appellee were void. We have not had occasion to rule definitively whether 
that Section states rigid requirements that operations of rail-affiliated motor 
carriers be auxiliary or sup ementary to train service. Cf. American Trucking 
Assns. v. United States, 355 U. S. 141. As resolution of the question is un- 
necessary for the present decision, we intimate no position with regard to it. 

6 See Motor Carrier Act of 1935, § 213, 49 Stat. 556. 
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of its rail-carrier parent. In fact, the limited approval did not 
appear inconsistent with appellee’s plans, for it took no appeal 
from the Division report adopting the order of the Commission 
examiner which clearly stated that the Commission reserved the 
right to impose future conditions. And appellee consummated 
the proposed purchases within thirty days of the Division report. 
Undoubtedly, therefore, at the time of the finance proceedings, the 
Commission authorized limited operations on the routes in ques- 
tion, to which appellee acceded. 

Between two and four years later, the Commission issued cer- 
tifieates to appellee which did not contain the reservation. The 
question arises, therefore, whether the omission of the restrictions 
in the certificates was due to a conscious policy choice on the part 
of the Commission or, as found by it, to error in the administrative 
process of fashioning the certificates. Certainly a conclusion must 
be based on one or the other of these alternatives because, as is 
obvious from the findings of Division 5 as well as the full Com- 
mission, the staff section of the Commission which prepared the 
certificates could not exercise discretion in changing the findings, 
orders and authorizations contained in the Commission reports. 

The majority below concluded that the omissions resulted from 
a policy change, and that the subsequent reopening of the proceed- 
ings and conditioning of the certificates was an attempt to restrict 
appellee’s operation on the basis of newly developed policies. The 
record does not support this conclusion. The District Court be- 
lieved it significant that Division 5 only adopted the recommenda- 
tions of a hearing examiner rather than authoring approval orders 
of its own. Additionally, the court found special meaning in the 
fact that one of the certificates issued to appellee contained the 
relevant reservation while the ones in issue did not. Further, the 
court viewed the issuance of unrestricted certificates after the com- 
mencement of the related carrier proceedings in 1941 as especially 
important. Viewing these facts, the court refused to accept the 
majority conclusion of inadvertence. 

In our view, however, the Commission conclusion is well sup- 
ported. First, we see no special significance in the fact that Divi- 
sion 5 adopted, without modification, the hearing examiner’s 
recommendations. Under the practices of the Commission, this 
is not unusual, see, e.g., 53 M. C. C. 97; 58 M. C. C. 117; 46 
M. C. C. 328; and the hearing examiner’s report made it clear 
that appellee’s operations were to be circumscribed. Second, there 

is nothing in the record or in the dissenting opinions of the Com- 
’ mission to indicate that the Commission, or a Division, or any 
Commissioner instructed the staff to delete the restrictions and 
increase the scope of appellee’s operations. This factor militates 
strongly in favor of the Commission’s conclusion that the reser- 
vations inadvertently were omitted, particularly when it would 
have been improper for the Commission to change its decision 
without notice to the protestants who had appeared before the 
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hearing examiner in opposition at the original finance proceedings 
and had taken exception to at least one of the purchases. 49 
U. S. C. § 5(2)(b); 5 U. S. C. § 1004. Cf. Federal Communica- 
tions Comm’n. v. National Broadcasting Co. (KOA), 319 U. S. 
239. Third, the issuance of one restricted certificate is not in- 
consistent with the Commission finding because, had the Commis- 
sion changed its policies, it likely would have treated the route 
there involved similarly to the four routes in question. In fact, 
the issuance of this restricted certificate really supports the con- 
clusion that the others were not issued because of a change of 
policy. Also, the Commission’s exposition of its internal proce- 
dures shows how the error could easily have occurred. Finally, 
as the dissent below points out, at the time these certificates were 
issued, the staff sections of the Commission normally dealt with 
certificates authorizing unrestricted service by non-rail-affiliated 
motor carriers. The certificates issued here were, therefore, un- 
usual, and it is easy to see how the restrictions were omitted. 
153 F. Supp. 572, 578-579. Under all these circumstances, the 
conclusion of the Commission was compelled by the record. 

Appellee complains that the Commission, or at least Division 5, 
improperly took official notice of the internal administrative prac- 
tices and procedures of the Commission. The first full exposition 
of these procedures appeared in the report of Division 5 in the 
reopened proceedings, although certain of them had been men- 
tioned in the hearing examiners’ reports. Appellee claims that 
the Commission had to disclose these procedures at the hearing so 
that it would have a chance to rebut unfavorable inferences which 
might be drawn from them. But we fail to see what prejudice 
could have accrued from taking official notice of the practices, for 
appellee had adequate opportunity to rebut inferences drawn from 
them on its argument to the full Commission. United States v. 
Pierce Auto Freight Lines, 327 U. 8S. 515. Particularly is this 
true where there is no showing that the procedures were misstated 
to appellee’s prejudice. This is not a case like Ohio Bell Telephone 
Co. v. Public Utilities Comm’n, 301 U. S. 292, or United States and 
Interstate Commerce Comm’n v. Abilene & Southern R. Co., 265 
U. S. 274, where the ‘‘facts’’ officially noticed were in doubt or 
controverted or were discussed for the first time in the final deci- 
sion of the Commission. 


II 


The remaining question is whether the Commission has the 
power to modify certificates issued due to inadvertency. This 
Court has, on one occasion, reserved this question in a case where 
it determined that inadvertence was not the reason for the failure 
to issue a proper certificate. United States v. Seatrain Lines, 329 
U. S. 424. And on another occasion, in affirming the decision of a 
three-judge court, we ruled that the power, if any, may only be 
exercised after proper opportunity for notice and hearing. United 
States v. Watson Bros. Transportation Co., 350 U. S. 927. 
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It is axiomatic that courts have the power and the duty to 
correct judgments which contain clerical errors or judgments 
which have issued due to inadvertence or mistake. Gagnon Vv. 
United States, 193 U. S. 451. Rule 60(a) of the Federal Rules 
of Civil Procedure recognizes this power and specifically provides 
that ‘‘[c]lerical mistakes in judgments, orders or other parts of 
the record and errors therein arising from oversight or omission 
may be corrected by the court at any time of its own initiative or 
on the motion of any party and after such notice, if any, as the 
court orders.’’ A similar power is vested in the Interstate Com- 
merce Commission. Section 17(3) of the Act creating the Com- 
mission, 49 U. 8. C. § 17(3), provides that: ‘‘The Commission 
shall conduct its proceedings under any provision of law in such 
manner as will best conduce to the proper dispatch of business 
and to the ends of justice.’’ This broad enabling statute, in our 
opinion, authorizes the correction of inadvertent ministerial errors. 
To hold otherwise would be to say that once an error has occurred 
the Commission is powerless to take remedial steps. This would 
not, as Congress provided, ‘‘best conduce to the ends of justice.”’ 
In fact, the presence of authority in administrative officers and 
tribunals to correct such errors has long been recognized—probably 
so well recognized that little discussion has ensued in the reported 
eases. Bell v. Hearne, 19 How. 252. 

Of course, the power to correct inadvertent ministerial errors 
may not be used as a guise for changing previous decisions because 
the wisdom of those decisions appears doubtful in the light of 
changing policies. Such was the case in United States v. Seatrain 
Lines, supra, where it was apparent that the Commission had not 
reopened prior proceedings to correct a mistake in the issuance 
of a certificate but to execute a subsequently adopted policy. Cf. 
Watson Bros. Transportation Co. v. United States, 132 F. Supp. 
905 (D. C. Neb.), aff’d. 350 U. S. 927. To allow the reopening 
of proceedings in such a case under the pretext of correction would 
undercut the obvious purpose of § 212 of the Interstate Commerce 
Act, 49 U. S. C. § 312, which makes the issuance of a certificate 
the final step in the administrative process. But nothing in that 
Section prohibits the correction of inadvertent errors. Here, as 
we have shown, the certificates issued to appellee mistakenly 
omitted an intended provision, and the Commission’s subsequent 
action was not the execution of a newly adopted policy but, as it 
found in a proceeding in which appellants participated after 
notice, merely the correction of the inadvertence. 


National transportation policy—reason for denial of certificate should be stated— 


investigation of existing motor carrier service—future as well as present need 
for service—shipper opposition—remand. 


Commercial Transport, Inc. v. United States, et al. (No. 3974) 


of Illinois set aside an order of the Commission denying an application 


On December 22, 1958, a three-judge court for the Eastern District 
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for common carrier authority and remanded the proceeding back to the 
Commission for further proceedings in accordance with the opinion of 
the Court. 

Quoting from the opinion of the Court: 


Plaintiff is engaged as a common carrier in the business of 
transporting bulk liquid, principally petroleum products, by motor 
vehicle in interstate commerce over irregular routes between points 
in Illinois and Missouri and other states pursuant to authority 
granted by the Interstate Commerce Commission. Plaintiff is now 
operating 51 tractors and 36 tank trailers, and maintains terminals 
at various points in Illinois and Missouri. Because it has extra 
tractors available during the spring, summer and early autumn 
seasons when demand for bulk cement is heaviest, plaintiff filed 
this application. The special hoppers necessary to carry bulk 
cement, and existing terminals in Illinois and Missouri will be 
available, and service will be on call but not on schedule. Motor 
carrier service is mechanically feasible and economically practical. 
Plaintiff is financially responsible and would be a fit carrier to 
conduct the business. Hefkin Company and the Association of 
General Contractors of Illinois supported the application. 

Hefkin Company is engaged in building highways in Missouri 
and Illinois, and maintains a ready-mix plant at Belleville, Illinois, 
which is supplied with cement from Alpha Portland Cement Com- 
pany and Missouri Portland Cement Company from their St. Louis 
plants, the Universal Atlas Company of Hannibal, Missouri, and 
the Marquette Cement Company of Cape Girardeau, Missouri. 
Hefkin Company had purchased cement on one job from Lehigh 
Portland Cement Company at Mitchell, Indiana, which also has a 
plant at Oglesby, Illinois. 

Motor transportation of bulk cement has many advantages 
over transportation by rail. When shipments are made by rail, 
cement must be ordered prior to the day on which it is scheduled 
to be used. In the event of rain the number of carloads arriving 
at the point of destination accumulates. The result is that quanti- 
ties of cement on hand exceed the space available for storage, 
thereby necessitating the payment of demurrage. If truck service 
were available, cement would be ordered when needed and the order 
cancelled in the event of rain. To utilize rail service a special switch 
or spur line costing the consignee from $1,500.00 to $4,000.00 must 
be built at every job site. Except in instances where sand and 
gravel are shipped by rail instead of by truck this expense would 
be eliminated by motor service which is ‘‘door-to-door.’’ In every 
instance, the additional truck service from railhead to job site 
presently needed would be eliminated. On one job Hefkin Com- 
pany was compelled to truck bulk cement 4% miles. Due to the 
volume of cement transported by rail and the sudden advent of 
winter weather large quantities of cement are usually left over at 
the completion of a job. Motor carriage permits small amounts of 
cement to be carried with greater flexibility and would eliminate 
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the loss presently incurred when it is necessary to dispose of this 
surplus cement locally, since it would become economically feasible 
to move this surplus to new locations. Hefkin Company would 
utilize the truck service to supplement rail service. 

The railroads at the present time have a sufficient number of 
hopper cars to transport bulk cement and anticipate loss of business 
if the certificate for motor truck service were to issue. No investi- 
gation was made as to whether Universal Atlas Company or Mar- 
quette Cement Company have present facilities for loading trucks, 
or if not, whether they intend to provide such equipment; the re- 
maining three cement companies who now control the traffic for 
their bulk cement are not presently equipped for loading trucks, 
and because of the expense in establishing such facilities, have no 
immediate intention to build truck loading docks. If this applica- 
tion were granted and cement was trucked by or from a cement 
company these three cement companies would be forced by com- 
petition to make preparation for and use truck service. 

Division 1 made the following conclusion which was adopted 
by the Commission : 


The paramount issue to be determined in this proceeding is whether 
public convenience and necessity require the operation proposed by ap- 
plicant. It is incumbent on the latter to show, among other things, that 
the proposed service would serve a useful purpose responsive to a public 
demand or need. The record indicates that applicant has made no effort 
to determine whether any manufacturer of cement would use its service. 
Likewise, it appears that the supporting consignee has made no investi- 
gation of existing motor carrier service. Applicant does not have the 
support of a single cement manufacturer who would use its service. In 
fact, the evidence conclusively shows that the cement producers, who 
control the routing of the traffic, would not utilize its service. In the 
circumstances, we conclude that applicant has failed to sustain its burden 
of proof, and that the application should be denied. In view of this 
conclusion, there is no necessity to determine applicant’s fitness and ability 
properly to conduct the proposed operation. 

We find that applicant has failed to establish that the present or 
future public convenience and necessity require the proposed operation; 
and that the application should be denied. 


The oral argument and large portions of the briefs indicate 
that the decision of this court turns upon the proposition as to 
whether or not the denial of the application by the Commission 
was made in the light of the National Transportation Policy. In 
Schaffer v. United States, 355 U. S. 83, 87 the court said: 


The National Transportation Policy, formulated by Congress, specifies 
in its terms that it 1s to govern the Commission in the administration 
and enforcement of all provisions of the Act, and this Court has made 
it clear that this policy is the yardstick by which the correctness of the 
Commission’s actions will be measured. 


As set forth in the Schaffer case at the foot of page 89 this policy 
requires that 


When a motor carrier seeks to offer service where only rail transportation 
is presently authorized, the inherent advantages of the proposed service 
are a critical factor which the Commission must assess. How significant 
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these advantages are in a given factual context and what need exists for 
a service that can supply these advantages are considerations for the 
Commission. 


While it is for the Commission and not this court to determine the 
weight of the ‘‘inherent advantages of the proposed service’’ it is 
clearly inconsistent with the announced directives of the National 
Transportation Policy, for the Commission to conclude that the 
present or future public need does not require the service without 
assessing these ‘‘inherent advantages.’’ The inquiry of the Com- 
mission must be directed not merely to the question, what public 
need exists for the proposed service, but ‘‘what [public] need 
exists for a service that can supply these advantages... .’’ The 
Commission here as in the Schaffer case in arriving at its conclusion 
as to whether public convenience and necessity required the pro- 
posed operation evidently ignored the critical factor, i.e., the ad- 
vantages of motor carrier service to the public. 

The defendants, except the United States of America, contend 
that the rationale of the Schaffer case is not applicable here for the 
reason that in the Schaffer case the shippers and consignees both 
requested the motor carrier service, whereas in the instant case 
the shippers opposed the truck carrier’s application. It is further 
contended the finding in the instant case was not ‘‘that existing rail 
service is adequate’’ but rather ‘‘that applicant has failed to 
establish that the present or future public convenience and neces- 
sity require the proposed operation .. .”’ 

While we should not substitute our judgment for that of the 
Commission, and though the Commission is not required to state 
a detailed explanation of its decision, nevertheless it is required 
that a sufficient reason be given by the Commission for the denial 
of the certificate to permit this court to determine the basis for 
its action. Chesapeake Motor Lines v. United States, 1957, 153 
F. Supp. 812. When the conclusion of the Commission that the 
applicant did not sustain its burden of proof and the reasons stated 
for that conclusion are analyzed in view of the National Transpor- 
tation Policy, it is clear the Commission failed to consider the ad- 
vantages of the motor carrier service to the public. The fact, that 
the supporting consignee may have failed to investigate existing 
motor carrier service, is of no significance in the face of the evi- 
dence that applicant did inquire and no motor carrier appeared in 
opposition to the hearing. If there had been a prior certificate for 
the service in the area the Commission would have taken official 
notice of it. Riss & Co. v. United States, W. D. Mo. W. D., 1952, 
117 F. Supp. 296. The Commission did not find that it would be 
useless to issue the certificate for truck service because it would 
never be used but merely that the cement producers would not 
presently utilize its service. The service could not and would not 
be used until it was available. The evidence disclosed that truck 
service for bulk cement would be practical. Future as well as 
immediate need of service is an essential element to be considered 
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by the Commission as provided by the Act. United States v. 
Detroit Navigation Co., 1945, 326 U. S. 236. One cement producer 
opposed the application and agents of two cement producers testi- 
fied on behalf of the railroads. These three producers had no 
immediate plan to convert to truck loading on account of the ex- 
pense involved. The traffic manager of one cement company ad- 
mitted that his company would install loading facilities for trucks 
if cement was trucked in the area by any of its competitors, and 
another stated he opposed the truck service ‘‘right now.’’ There 
were at least five cement producers in the area supplying the con- 
signee and two of these did not appear nor did any of their agents 
testify at the hearing. The consignee made it clear that it would 
use the motor service. The railroads anticipated a loss of traffic 
if the certificate for truck service issued. The State of Illinois 
was engaged in a large highway building program which was to 
continue in 1957 and future years that required large quantities 
of cement. Yet, insofar as it was explained, the Commission based 
its conclusion that the applicant did not sustain its burden of 
proving that the proposed service was responsive to public need, 
on the basis that the cement producers who controlled the routing 
of the traffic would not utilize its service. The fact that the ship- 
pers opposed the application and would not use the service, in 
itself, does not nullify or detract from the effect of the directive 
in the Schaffer case that the Commission must assess the advan- 
tages of the proposed service in relation to public need. 

In the Schaffer case the Commission relied upon the fact that 
rail service was adequate omitting to disclose ‘‘ whether on balance 
the public interest would be better served by additional competitive 
service.’’ Schaffer v. United States, supra, at p. 90. Here the 
Commission relied upon the shippers’ interest without disclosing 
any reference to the interest of the receivers or consignees, nor 
to the inherent advantages of the truck service to the public need. 

For the foregoing reasons the orders of the Interstate Com- 
merce Commission herein are set aside and remanded to the Com- 
mission for further proceedings in accordance with this opinion. 


Fourth section—discrimination—‘‘investigation”—‘“‘hearing”—suspension. 
Seatrain Lines, Inc. v. United States, et al. (No. 137-7) 


On December 22, 1958, a three-judge court for the Southern District 


of New York set aside certain fourth-section orders and remanded the 
ease back to the Commission for further proceedings. 





Quoting from the opinion of the Court: 


2. The Fourth-Section orders before us are reviewable. 

Plaintiff complains that it is aggrieved by the Commission’s 
failure to grant it a hearing and in two other particulars. First 
plaintiff urges that the Commission failed to make the findings 
necessary to support its conclusions that these are ‘‘special cases’’ 
and that the rates proposed are ‘‘reasonably compensatory.’’ Sec- 
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ondly, it complains that its own competitive position is adversely 
affected by the Fourth-Section orders which it alleges unduly and 
unjustly discriminate against it. 

The only questions presented for investigation by the Com- 
mission under section 4 are whether there is a ‘‘special case”’ and 
whether the proposed rates are ‘‘reasonably compensatory.’’ Inso- 
far as a Fourth-Section order of the Commission determines that 
there is a ‘‘special case’’ and that therefore an exception from the 
prohibition of section 4 should be granted, the order constitutes 
‘*final action’’ by the Commission on these questions within the 
meaning of section 10(c) of the Administrative Procedure Act, 
5 U.S. C. § 1009(e). 

However, section 4 does not contemplate that there shall be a 
determination in a section 4 proceeding as to whether the rates 
charged are unduly discriminatory against a competing water car- 
rier. This question must be raised by proceedings under sections 
13 and 15 of the Interstate Commerce Act. In such proceedings a 
hearing must be held at which all parties affected, carriers, shippers 
and communities, can be heard and their respective interests ap- 
propriately weighed and balanced by the Commission. 

Thus, insofar as the plaintiff claims discrimination against it 
resulting from the new authorized rates, it has not exhausted its 
administrative remedies because it has not petitioned for a hearing 
under sections 13 and 15 at which such claims would be deter- 
mined. But as to matters within the contemplation of section 4, 
viz., findings ‘‘after investigation’’ of ‘‘special case’’ and rates 
‘‘reasonably compensatory,’’ plaintiff has no further administra- 
tive remedies and the action of the Commission is final. Its orders 
are reviewable to the extent necessary to determine whether the 
procedure followed by the Commission was lawful and whether on 
their face they disclose sufficient basis for their issuance to comply 
with the limited requirements of section 4. 

Mr. Justice Brandeis’ opinion in United States v. Merchants 
& Manufacturers Traffic Assoc., 242 U. S. 178, on which defendants 
heavily rely, merely holds that Fourth-Section orders are not re- 
viewable as to their discriminatory effect on particular communities 
and that communities claiming such discrimination are relegated 
to appropriate proceedings under sections 13 and 15. But the case 
does not hold that Fourth-section orders are not reviewable on the 
question of whether the procedures required by section 4 have been 
followed and whether they are lawful and proper under that sec- 
tion. In fact, Mr. Justice Brandeis’ later opinion in The Chicago 
Junction Case—Baltimore & Ohio Railroad Co. v. United States, 
supra, at pp. 263-264—indicates that they are to this extent re- 
viewable. 

So here plaintiff is relegated to proceedings under sections 13 
and 15 insofar as its claim of undue discrimination against it is 
concerned. But it is entitled to a review of the Fourth-Section 
orders to determine whether the procedure which the Commission 
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followed in granting them was lawful and whether they have the 
procedural basis required by the statute. The two Fourth-Section 
orders before us here are reviewable to this extent. Cf. Dixie Car- 
riers Vv. United States, supra. 

3. The Commission was not required to hold an adversary 
hearing on the Fourth-Section applications or on plaintiff’s petition 
for their denial. 

There is no express requirement for a hearing in section 4, 
subdivision (1) which merely provides that the Commission may 
grant relief ‘‘after investigation.’’ However, there are such ex- 
press requirements not only in numerous other sections of the Act,? 
but also in the second subdivision of section 4 itself. 

Subdivision 2 of section 4 deals with competition of railroads 
with water routes. It provides that where a railroad in competition 
with a water carrier has once reduced its rates on the carriage of 
freight to or from competitive points ‘‘it shall not be permitted to 
increase such rates unless after hearing by the Commission it shall 
be found that such proposed increase rests upon changed con- 
ditions other than the elimination of water competition.”’ 

It is highly significant that whereas the first subdivision of 
section 4 uses the phrase ‘‘after investigation,’’ the second sub- 
division uses the phrase ‘‘after hearing.’’ Such use of different 
phraseology in the same section of the same Act necessarily leads 
to the conclusion that the two phrases do not have the same mean- 
ing. See Jordan v. American Eagle Fire Ins. Co., D. C. Cir., 169 
F.2d 281. The ‘‘investigation’’ contemplated by the first sub- 
division of section 4 is plainly different from the ‘‘hearing’’ con- 
templated by the second subdivision and ‘‘investigation’’ as so 
used cannot mean ‘‘hearing.’’ 

The rules of the Commission do not require a hearing on 
Fourth-Section applications. Its most recent rules of procedure 
under section 4 adopted on August 11, 1958, effective August 1, 
1958, contain no explicit statement on the right to have a hearing 
in contested cases. Fourth-Section Order 18,900; see 23 Fed. Reg. 
2969, 2970-2971 (May 2, 1958) § 143.80(f)(h). While the early 
rules of practice of the Commission contemplated a hearing on such 
applications ‘‘upon the request of any interested party’’ (88 I. C. 
C. 766) it appears that it has not been the Commission’s practice 
for many years to have hearings in most Fourth-Section applica- 
tions, though apparently it granted a hearing in most of the cases 
where a protest was filed. The Commission is not, however, obli- 
gated by its rules or practice to grant a hearing. 

As Mr. Justice Brandeis pointed out in United States v. 
Merchants & Manufacturers Traffic Assoc., supra, Fourth-Section 
approval by the Commission is permissive only. The Commission 

. is called upon to determine only the limited questions of whether 
| this is a ‘‘special case’’ and whether the proposed rates are ‘‘ reason- 


: C. $$ 1(14), 1(15), 1(19), 1(21), 3(1a), 5(1), 5(2b), 5(7), 
; 5(15), #5), Téa), 15(3), 15(6), 157), 15(13), 16(1), 19a(i). 
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ably compensatory.’’ Alli questions as to the effect of the rates 
upon competing carriers, shippers and affected communities are 
reserved for determination in proceedings under sections 13 and 
15, where a ‘‘hearing’’ is expressly required. 

Those protesting a section 4 application may be given an op- 
portunity to present written data, views and arguments as they 
were permitted to do here as part of the ‘‘investigation’’ contem- 
plated by the section. But there is no ‘‘hearing’’ required in the 
sense that testimony on both sides must be taken and the parties 
given an opportunity to make oral presentation.’ 

This is consistent with the provisions of the Administrative 
Procedure Act covering such cases. Commission action under sec- 
tion 4(1) of the Interstate Commerce Act constitutes ‘‘rulemak- 
ing’’ under section 2(c) of the Administrative Procedure Act, 5 
U. S. C. § 1001(c) which defines a ‘‘rule’’ as including, among 
other things, the ‘‘approval or prescription for the future of 
rates’’ and ‘‘rulemaking’”’ as the ‘‘agency process for the formula- 
tion, amendment or repeal of a rule.”’ 

Section 4(b) of the Administrative Procedure Act, 5 U. S. C. 
§ 1003(b), prescribes the procedure to be followed in all cases of 
rulemaking except ‘‘ where rules are required by statute to be made 
on the record after opportunity for an agency hearing.’’ An 
agency hearing is a quasi-judicial adversary proceeding where 
testimony is presented by the contending parties, both are fully 
heard and an administrative adjudication follows. (5 U. S. C. 
§§ 1004, 1006.) As has been pointed out such a ‘‘hearing”’ is not 
required by section 4(1) of the Interstate Commerce Act with 
which we are dealing here. 

Thus, since this is a case of rulemaking not coming within the 
exception to section 4(b) of the Administrative Procedure Act, the 
agency is required under that section merely to ‘‘afford interested 
persons an opportunity to participate in the rulemaking through 
submission of written data, views, or arguments with or without 
opportunity to present the same orally in any manner.’’ This is 
what the Commission did here and its procedure was in compliance 
with the requirements of the Administrative Procedure Act. 

We therefore hold that the Commission was not required to 
hold a ‘‘hearing’’ in this case in the adversary sense. 

4. The orders of the Commission are not supported by suffi- 
cient findings and do not on their face show sufficient basis for 
their issuance. 

An order or decision of the Commission must contain sufficient 
basis to show that the Commission has given consideration to all of 
the criteria which Congress has required to be taken into account 
in determining the question before it. Unless this has been done 
there is no basis on which the court can determine whether such 


8 To the extent that Dixie Carriers v. United States, supra, holds to the 
contrary, we disagree with its reasoning. 
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criteria have been properly applied or whether the decision ‘‘com- 
ports with the National Transportation Policy.’’ Schaffer Trans- 
portation Co. v. United States, 355 U. S. 83; Chicago, M. St. P. & 
P. R. Co. v. Illinois, 355 U. S. 300; Boston & Maine R. R. Co. v. 
United States (November 17, 1958) 358 U. S. 68. See, also, Stott v. 
United States, D. C. 8. D. N. Y., (Three-judge court) October 8, 
1958, 166 F. Supp. 851. 

The Third Supplemental Order No. 18,790, under review re- 
cites that the proposed rate adjustment ‘‘is related to the rate 
adjustment considered after hearing in 301 I. C. C. 669,’’ and 
states : 


In the light of our previous opinion in this related matter, after 
investigation of the matters and things involved in fourth-section appli- 
cation number 34747, and after consideration of the protest thereto we are 
convinced that the proposed rates are reasonably compensatory, and that 
a special case has been presented in which relief from the provisions of 
section 4 is warranted. 


The Fourth Supplemental Order No. 18,790 contains the same 
recitals. 

These are mere conclusions or ultimate findings recited in the 
language of the statute. Such findings are not enough in the 
absence of basic findings to support them. United States v. Pierce 
Auto Freight Lines, Inc., 327 U. 8. 515, 533; Florida v. United 
States, 282 U. S. 194, 215; United States v. Chicago, M., St. P. & 
P. R. Co., 294 U. 8. 499, 506, 510-511; New York Cent. R. Co. v. 
United States, D. C. Mass., 99 F. Supp. 394. See, also, Beaumont, 
S. L. & W. Ry. Co. v. United States, 282 U. S. 74, 86-87. 

The orders of the Commission give no clue to the basis upon 
which the Commission reached its determination except in so far 
as they make reference to its previous decision in the ‘‘related’’ 
proceedings. It cannot be determined from them whether the com- 
mission properly applied the criteria required by section 4(1) or 
whether its decision comports with the National Transportation 
Policy as it affects water carriers. 

The reference in the orders to the previous opinion of the 
Commission in the ‘‘related’’ matter, far from showing that the 
Commission’s ultimate findings were properly based, indicates the 
contrary. The prior decision in the Chicago District case to which 
reference is made (Iron and Steel to Southwest Gulf Ports, 301 
I. C. C. 669) principally concerned rates from inland origin points 
served by barge and authorized all-rail rates higher than the barge 
rates. Seatrain was not a party to this proceeding and none of the 
considerations which affected Seatrain were involved. 


Thus it appears that the Commission predicated its determina- 
tion here, in large measure, not on the applications before it or 
upon protest of Seatrain, but upon a prior determination dealing 
with rates in an entirely different territory involving different 
carriers and different problems. The Commission’s orders on their 
face affirmatively show that this prior decision was a major, if not 
the major, consideration. 
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The recitals in the order not only fail to indicate the basis for 
the Commission’s action with sufficient particularity to enable the 
court to determine whether the requirements of section 4 and of the 
National Transportation Policy were met, but they indicate that 
the Commission failed to make any proper investigation before 
granting the carriers’ applications as section 4 required it to do. 

Moreover, section 4(b) of the Administrative Procedure Act 
(5 U. 8S. C. § 1003(b)) requires that in a case of ‘‘rulemaking’’ 
the agency shall incorporate in any rules adopted ‘‘a concise gen- 
eral statement of their basis and purpose.’’ Since this is a ‘‘rule- 
making’”’ case some such ‘‘concise general statement’’ appears to be 
required. While the ‘‘purpose’’ here may be obvious the ‘‘basis’’ 
is not. The Fourth-Section orders do not state the ‘‘basis’’ for 
their issuance sufficiently to comply with the Administrative Pro- 
cedure Act. 

We hold, therefore, that the orders before us must be set aside 
and the case remanded to the Commission. 

5. The provisions of the temporary restraining order direct- 
ing the Commission to suspend the tariffs filed by the rail carriers 
should be continued in force and effect pending further action and 
order by the Commission on remand. 

Section 4 provides that it is ‘‘unlawful’’ to charge less for a 
longer than for a shorter distance without prior authorization 
from the Commission. The rail carriers in their Fourth-Section 
applications conceded that the rates for which they sought ap- 
proval were unlawful unless Commission authorization were given. 
These rates were embodied in their filed tariffs. 

Since the Fourth-Section orders which authorized the reduced 
rates in the filed tariffs are being set aside, such rates are ‘‘unlaw- 
ful.’’ 

While there are cases holding that under some circumstances 
suspension of rates is a matter resting in the discretion of the 
Commission, which is not within the court’s jurisdiction, our at- 
tention has been called to no cases which go so far as to hold that 
the court lacks jurisdiction to direct the suspension of rates which 
are, as here, concededly unlawful. There is nothing in the statute 
or in the cases which would deprive the court of jurisdiction to 
direct the suspension of such unlawful rates under these circum- 
stances. The court does not lack such jurisdiction. Nor is there 
any good reason for not exercising such jurisdiction as a matter 
of principle. 

The Fourth-Section orders before us are vacated and the case 
is remanded to the Commission for further proceedings not incon- 
sistent with this opinion. The suspension of the filed tariffs will 
continue pending such proceedings and further order of the Com- 
mission thereon. 
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So-called Pioneer Truck case—leasing—private carriage—lessor of truck and hirer 
of drivers under common control. 


Interstate Commerce Commission v. Alexander L. Vincze, et al. (No. 
7777) 


On October 31, 1958, the District Court for the District of Oregon, 
permanently enjoined defendants, including the Pioneer Truck Rentals, 
Inc., from leasing trucks and hiring drivers purporting to create private 
carriage. 


Quoting the opinion of the Court: 


The Interstate Commerce Commission brought this action to 
enjoin the defendants from engaging in interstate commerce as 
common or contract carriers without certificates of public con- 
venience and necessity or permits issued by the Commission auth- 
orizing such operation. 

The Commission alleges that defendant Vineze and the cor- 
porate defendants, all of which are controlled by Vineze, have been 
engaging in common or contract carriage in interstate commerce 
without being certificated. This they do by means of certain fictions 
and subterfuges designed to make it appear that shippers who use 
their facilities are engaging in the private carriage of goods. As 
part of this subterfuge, defendant Pioneer Truck Rentals, Inc., 
goes through the form of leasing trucks to shippers, and Drivers 
Service, Inc., goes through the form of hiring drivers to operate 
such trucks; that in fact the operation is an integrated one with the 
defendants furnishing all of the services and paying all of the costs 
usually and normally borne by contract and common carriers. 

Honorable James Alger Fee, sitting by special assignment as a 
District Judge, initially tried this case in August, 1955, and en- 
tered a memorandum opinion on August 24, 1956, denying the 
Commission an injunction on the ground that the Commission had 
failed to produce sufficient evidence to warrant the issuance of 
an injunction at that time, but Judge Fee in his opinion stated: 


There will be a specific reservation that if at any time within the year 
ending December 31, 1957, more proof of an illegal activity is obtained 
to the satisfaction of the Commission involving Vincze or the other 
defendants, the cause will be reopened for further proceedings. 


Thereafter, and prior to December 31, 1957, the Commission 
represented that they had obtained more proof of illegal activity 
on the part of the defendants, and after a hearing on the basis of 
the showing then made, I, to whom the case had been re-referred, 
ordered the case reopened for further proceedings. Thereafter, 
a number of licensed carriers asked for leave to intervene on the 
side of the Commission, and such permission was granted. 

In addition to the evidence introduced at the hearing before 
me, I have had the advantage of reading and examining the testi- 
mony and other evidence introduced at the hearing before Judge 
Fee. I find that such evidence amply supports the contention of 
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the Commission that defendant A. L. Vineze controls and dominates 
Pioneer Truck Rentals, Inc., and Drivers Service, Inc., and through 
such instrumentalities he and such other defendants are furnishing 
interstate truck service without complying with the provisions of 
the Interstate Commerce Act, in violation of §§ 306(a) and 309(a), 
Title 49 U. 8. C. A. 

On October 15, 1958, in State of Oregon, (Public Utility Com- 
missioner) Respondent, v. O. K. Transfer Company, et al., Appel- 
lants, Oregon Advance Sheets (Vol. 67—No. 4—Page 215), the 
Supreme Court of Oregon affirmed a decision of the trial court en- 
joining the defendants A. L. Vineze and O. K. Transfer Co. from 
engaging in its transportation activities in violation of the state 
law. 

The sole issue presented in that case was whether the activities 
of the company constituted transportation for-hire carrier services 
either as a common carrier or a contract carrier. In a careful, 
thoughtful and exhaustive opinion, Justice Warner called attention 
to the 


various and ingenious methods employed by many motor vehicle owners 
engaged in the business of motor transportation designed to escape the 
burdens and limitations of laws and regulations limiting their operations 
as common carriers or contract carriers. 


He pointed out: 


A frequently used method for such avoidance by those who seek to 
enjoy the fruits of transport for-hire without assuming its incident duties 
and legal obligations, is by recourse to a pretended form of leasing 
arrangement, whereby the vehicle owner ostensibly rents or leases his 
vehicles to the shipper. 


He concluded: 


Our review of the cases in point, which follow both federal and state, 
warrants the observation that the spurious schemes, when discovered, 
should be restrained because they directly affect the regulatory patterns 
of federal and state motor transportation acts, the public interest in 
necessary services and the economic stability of the bona fide transpor- 
tation industry. 


The facts of the state case are so similar to the facts in the 
present case that no useful purpose would be served to set them out 
in this opinion. 

The Commission shall present findings of fact, conclusions of 
law, and a decree finding that defendants are engaged in the 
transportation in interstate commerce by motor vehicle for com- 
pensation either as common or contract carrier without complying 
with the certificate and permit provisions of the Interstate Com- 
merce Act, part II, and granting the Commission a permanent 
injunction enjoining the defendants from engaging in such trans- 
portation without the necessary licenses, permits or other appro- 
priate authority issued by the Interstate Commerce Commision. 





Rail Transportation 


By JoHn F. Donegan, Editor 


FORMAL MATTERS 


Pullman Fare Increase 


The I. C. C. by Order No. 80435 of January 2, 1959 has authorized 
the Pullman Company to publish on statutory notice, effective February 
10, a general increase of 5 percent in one-way rates, fares and charges for 
sleeping accommodations. 


Inter-Territorial Rail Rates 


On January 9 the I. C. C. released the proposed report of Examiner 
Walter D. McCloud in No. 32055, in which it is recommended that the 
Commission find the present divisions of joint all-rail class and com- 
modity rates (except those on coal and coke made from coal) between 
the border points on the lines of the Coast Line, the L&N and the NC & 
St. L, named in the complaint, and official territory points, as described 
herein, have been, and for the future will be, unjust, unreasonable, and 
inequitable; and that just, reasonable, and equitable primary divisions 
on the rates here involved (including aggregates of intermediates rates 
which automatically displace single-factor joint rates) should have been 
and for the future will be determined by use of prorating factors con- 
structed and applied in the manner prescribed in finding 2 of Official— 
Southern Divisions, 247 I. C. C. 497, at page 547. 


Rates—Grain and Grain Products 


Division 2 of the Commission, under date of December 4, 1958, 
issued its report and order in Docket 32149, in which it found (1) that 
grain rates moving by railroad from Nebraska, Kansas, Iowa and 
Missouri to California and Arizona, via lower Missouri River markets 
for transit, are not unjust, unreasonable, or unduly prejudicial; (2) 
that such rates from origins in Nebraska on the MoPac and North West- 
ern to the same destinations with transit at the same markets are unduly 
prejudicial in certain instances; (3) that through routes and joint rates 
were not found to be necessary or desirable in the public interest for 
movements from Burlington stations in Nebraska, with transit at the 
same markets and re-shipment over the Santa Fe to such destinations; 
and (4) that the railroads’ reconsignment and inspection rules are not 
unjust nor unreasonable, nor cause unlawful charges. 


Intrastate Freight Rates 


Texas 


On December 17 the Commission released the proposed report of 
Examiner Richard 8S. Ries in No. 32270, in which it is recommended that 
the Commission find it has not been shown that Texas intrastate rates 
and charges on sand, gravel, crushed stone and related commodities are 
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R 
unreasonable or cause undue preference or prejudice, or burden on CE 
interstate commerce. 

By a further order in Docket 31321 the Commission has granted a R 
petition of the L&N so as to permit the filing of tariffs to provide reduced n 
intrastate rates of $1.50 per net ton on coal from mines on the line of be 
that carrier to points in the Birmingham, Ala., District. 

FINANCE MATTERS e 
ec 


Railroad Merger Developments 
Central Pacific—Southern Pacific a 
In F. D. 20445 the Central Pacific and the Southern Pacific have 


jointly filed an application for approval of the merger of the Central N 
Pacific into the Southern Pacific, and the assumption by the SP of all ; 
obligations of CP in respect to securities. In the course of the applica- 
tion reference is made to conditions previously imposed by the Commis- 
sion in authorizing the Southern Pacific to acquire control of the Central “ 


Pacific through stock ownership and lease, which in part provide that 
the Southern Pacific ‘‘shall solicit preferentially for Union Pacific Rail- h 
road Company via Ogden, Utah, with respect to traffic moving between 
prescribed origin and destination areas.’’ 

While stipulating that if the merger was approved the same condi- d 
tions would be observed, the application expressly stated that such S 
stipulation was without prejudice to the rights of the Union Pacific, 
Western Pacific and the Denver & Rio Grande Western, as involved in ws 
the reopened proceeding in F. D. 2613 (SP-CP Control), in which the . 
Rio Grande seeks modification of the described preferential solicitation E 
condition so as to give it an equal opportunity to compete for the inter- 
change of Southern Pacific traffic at Ogden. P 


Soo Line—Wisconsin Central—D. S. S. & A. 


Three Minneapolis-based railroad companies have indicated they 
will conduct a merger study. Directors of the Minneapolis, St. Paul & . 
Sault Ste. Marie Railroad (Soo Line), the Wisconsin Central Railroad f 
and the Duluth, South Shore & Atlantic Railroad approved ‘‘a joint 
study of the economies, efficiencies and advantages that may be secured 





by a merger or consolidation.”’ 

The three roads are affiliates of the Canadian Pacific Railway. The b 
Canadian concern owns about 51% of the common stock of the Soo Line, P 
and the Canadian Pacific and the Soo Line together own about 55% F 


of the common stock of the Wisconsin Central. The Duluth, South Shore 
& Atlantic is a wholly-owned subsidiary of Canadian Pacific. 

The Soo Line’s revenues in 1958 were about $43 million, those of 
Wisconsin Central were about $32 million, and the Duluth line’s were 
about $7,500,000. Any merger would be subject to approval of the 
Interstate Commerce Commission. 


Great Northern—Northern Pacific 


The proposed consolidation of the Great Northern Railway and the 
Northern Pacific Railway continues ‘‘under active consideration,’’ 
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Robert S. Macfarlane, president of the Northern Pacific stated in Chi- 
cago on January 8, 1958. 

Following a directors’ meeting of the Chicago, Burlington & Quincy 
Railroad, Mr. Macfarlane said that a financial study of the merger is 
now ‘‘in progress.’’ He added that ‘‘a conclusion is going to be reached 
before long.’’ 

John M. Budd, president of the Great Northern, said also following 
a meeting of the Burlington board that an operating study of the merger, 
completed in December, 1957, ‘‘showed justification for the merger. We 
suspected it would show that a consolidation would mean some savings 
and it did show this.’’ 

Merger of the two roads was first proposed in 1956. Both lines 
operate roughly parallel routes from Minneapolis-St. Paul to the Pacific 
Northwest. 


New York Central—Pennsylvania 


The New York Central Railroad, through its president, indicated 
on January 14 that it believed the establishment of three or four rail 
systems in the East of nearly balanced economic strength would be 
healthier for the railroad industry than a merger of the Central with 
the Pennsylvania Railroad. 

NYC president Alfred E. Perlman stated, however, that this opinion 
did not rule out the possibility of a Central-Pennsylvania merger. 
Studies of such a merger have been under way for the past 14 months. 

On the recommendation of Central directors, Mr. Perlman next 
month will ask the Eastern Railroads Presidents Conference to make 
a study of the feasibility of three or four equally balanced rail systems. 
He indicated that the Central and the Pennsylvania would remain com- 
petitive under such a set-up. 

There currently are 37 eastern railroads, many of them small lines. 


Railroad Commuter Subsidy Plans 


Eastern railroad presidents and mayors have differed with their 
midwestern colleagues on the question of seeking government subsidies 
for commuter operations. 

The easterners generally were for financial help; the midwestern 
mayors and road chiefs were cool to the idea. 

At the end of a session held at Chicago on January 13th, attended 
by 14 railroad presidents and nine mayors the conferees decided to 
appoint a committee to draft a program to be submitted at some future 
date to another meeting of the group. 





Motor Transportation 


By Wim J. Lirpman, Editor 





Temporary Operating Authorities Granted Thirty Alaskan Carriers 


Immediately following the President’s proclamation of January 3, 
1959, conferring statehood upon Alaska, the Commission notified thirty 
Alaskan motor carriers that their applications for temporary operating 
authorities had been granted, conditioned upon the carriers’ compliance 
with tariff and insurance requirements. The Commission’s action in 
granting the applications assured the continuance of existing motor car- 
rier service in Alaska and was necessary since the motor carrier pro- 
visions of the Interstate Commerce Act became applicable to Alaska 
when the Territory became a State. 

Approximately fifty applications filed by carriers domiciled in the 
other forty-eight states for temporary authorities to operate between 
points in those States and Alaska are still pending. 


Heavy Hauling Authority Construed 
1. To Include Radioactive Material 


In Docket MC-C-2028, Continental Tennessee Lines, Inc., and 
Contract Truck Lines, Inc. v. Arnold Ligon, dba Arnold Ligon Truck 
Line, decided November 28, 1958, the Commission, division 1 held that 
transportation of radioactive materials in containers and tanks between 
plants of the Atomic Energy Commission by the respondent, Arnold 
Ligon Truck Line, is within the scope of Ligon’s heavy hauling 
authority. Complaints against the transportation of such materials were 
dismissed. The Commission found that the radioactive materials are 
shipped in high strength cylinders to withstand the pressure developed 
during loading; that the cylinder weighs 27,000 pounds loaded; that 
the gross weight of the entire vehicle loaded is about 60,000 pounds; that 
tie-down chains are used to secure the cylinders to the trailers; and that 
the cylinders are loaded and unloaded by overhead monorail cranes 
operated by remote control, with all loading performed inside the plants 
by AEC personnel. In concluding that respondent could perform the 
operation within its heavy hauling authority, division 1 stated: 


We said in R. C. Motor Lines, Inc. v. Ploof Transfer Co., Inc., 7t M. C. C. 
647, that given a commodity which is in fact one requiring either special equip- 
ment in loading or unloading, such commodity thereby falls within the authority 
of the heavy hauler. Once a commodity has been shown to “require” special 
equipment for these purposes, it is immaterial whether the special equipment 
be furnished by the consignor or consignee or both, or by the carrier. It is 
evident that the use of the described tanks is, as stated by the AEC witness, 
required by the inherent nature of the commodity, the need for high pressure, 
the danger of contamination, and other scientific considerations. We therefore 
conclude that the “commodity” here involved, properly described, is uranium 
hexafluoride, in shipper-owned containers. In our opinion, since both types of 
tanks are of such size and weight that they cannot be loaded or unloaded in a 
practicable manner without the use of cranes, they are in effect commodities 
which require the use of ial equipment. Moreover, inasmuch as the com- 
modity involved requires the use of special equipment, it is immaterial whether 











in ee ite on ee 2 ee ee. ee 





- @ errr OWNS 


ODO OW RY ct ey 





585 





FEBRUARY, 1959 











such commodity be tendered to the carrier in shipper-owned vehicles or be 
transported by the carrier in its own vehicles. mpare Transport Motor 
Express, Inc., Extension—Lacquers and Paints, 53 M. C. C. 267. We conclude, 
therefore, that the evidence does not establish that defendant herein trans- 
ported such commodities without proper authority or in violation of the terms 
of his certificate. 


In a related extension case, Docket MC-35396 (Sub-No. 20), con- 
solidated for hearing and decision with the complaint proceeding, divi- 
sion 1 granted authority specifically to transport radioactive materials. 
In view of the dangerous nature of the commodity and applicant’s 
history of past violations of safety rules, however, division 1 limited the 
certificate granted to a term of one year. 


2. To Exclude Prefabricated Houses 


In Docket MC-C-2157, Julia L. Hagan v. Moss Trucking Company, 
Inc., decided November 28, 1958, the Commission, division 1, held that 
prefabricated houses may not be transported by a ‘‘heavy hauler.’’ It 
was found that the commodity in question is shipped broken down in 
component parts consisting of floor sections, wall panels, front panels, 
gables, interior trim, and cabinets; that the wall panels vary from 4 to 8 
teet in width and from 8 to 16 feet in length, the largest weighing between 
375 and 400 pounds; front panels are 4 feet wide and from 4 to 14 feet 
long and weigh approximately 125 pounds each; gables are approxi- 
mately 24 feet long, 8 feet wide, 6 feet high and weigh approximately 
240 pounds; that conventional freight bed trailers are used for the 
transportation of panels, sections, and gables, and van trailers for the 
movement of interior trim and cabinets; that the commodities are moved 
with ordinary fork-lift trucks from the plant to the loading platform 
where they are manually loaded by shippers’ employees on to the 
vehicles; and that the traffic is manually unloaded by the consignee at 
destination. In finding no special service to be required, division 1 said: 


. .. No special vehicles are involved, and defendant is not called upon to furnish 
any special loading or unloading equipment or special service. Nor is there 
any showing that such service is supplied by the ry or consignee. e 
commodities are loaded by hand by the shipper, and they are unloaded by the 
consignee in a similar manner. In this connection, we are not —— b 

defendant’s contention that some special rigging in the form of ropes, skid- 
board, or other devices, must be used for unloading the panels. The allegations 
that the panels are unloaded at the destination points by the consignee by 
hand is not contradicted on the record. : : 

We conclude that the pone buildings” here considered are not 
“commodities requiring specialized handling or rigging because of size or weight” 
because they do not “require” the use of special equipment, either for the over- 
the-road movement or for the loading and unloading thereof; and that the 
transportation of such commodities is not such a service as that intended to be 
authorized by the terms of defendant’s certificate. 


Schaffer Decision Held Not To Bar A Grant of Authority 


Authority to transport various fats, oils, wines and other liquid 
commodities, in tank vehicles, was granted by the Commission, division 1, 
over the protests of rail and motor carriers in Docket MC-111138 (Sub- 
No. 8), Colonial & Pacific Frigidways, Inc_—Extension—Oils and Wines, 
decided December 5, 1958. The rail protestants contended that a grant 
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of authority would be contrary to the Supreme Court decision in Schaffer 
Transportation Co. v. United States, 355 U. S. 83. In discussing this 
contention, division 1 indicated that it is not essential under the Schaffer 
decision for an applicant to introduce evidence as to its ability to pro- 
vide service at a lower cost to shippers where a need has been shown 
based on considerations other than cost. Division 1 stated: 


. . . While it is true in this connection, as pointed out by protestants, that 
oe did not submit any evidence with respect to whether it would be 
able to provide service at a lower cost to shippers than the railroads, we never- 
theless are of the opinion that it has shown a need for a portion of its proposed 
operations based on other considerations. The evidence here discloses that rail 
service will not completely fulfill the supporting shipper’s needs for the move- 
ment of traffic to consignees which are located at off-rail points or who cannot 
accept or unload rail tank-car shipments. Also at times some of the shippers 
have not been able to obtain tank cars when needed; in other instances when 
rail cars were used by shippers they would not hold the commodities at the 
proper temperature during transit, and in some instances delays have been 
encountered. We therefore are of the opinion that the shippers have shown 
the advantages of and a need for motor carrier service in addition to rail 


service, and that such need is not dependent upon considerations of applicant’s 
rates. 


Furnishing of Drivers to Shipper Held To Be Exempt Transportation 


By a 2-1 decision in Docket MC-C-2106, Roy Rittenhouse and Harold 
Rittenhouse doing business as Roy Rittenhouse—Investigation and Re- 
vocation of Certificate, decided December 8, 1958, division 1 held that 
the supplying of drivers by a regulated motor carrier to a shipper which 
(1) rents vehicles from other persons and (2) directs activities of the 
drivers, does not constitute for-hire transportation for which a certificate 
is required. The determination was made on the following facts: Ritten- 
house, a common carrier of general commodities, furnishes the shipper 
(Pyrofax) with drivers who operate vehicles leased by Pyrofax from 
third persons. Rittenhouse pays the drivers’ wages and deducts taxes 
and other withholdings. Pyrofax (1) pays Rittenhouse 10 per cent of 
the driver’s wages, (2) controls routings, (3) oversees driver’s day-by- 
day operations, (4) has the right to pass upon qualifications of drivers 
furnished and may require the removal of drivers, (5) buys gas and oil, 
(6) maintains the vehicles used, and (7) provides insurance. Drivers 
report daily to Pyrofax for instructions and once a week to Rittenhouse 
to collect wages. The arrangement admittedly is used to perform opera- 
tions which are not within the common carrier authority of Rittenhouse. 
Rejecting contentions of the regular Common Carrier Conference of 
American Trucking Associations and the Bureau of Inquiry that the 
arrangement is not to be distinguished from a for-hire driveaway service 
for which a certificate is required, the majority said: 


A review of the record here convinces us that Pyrofax effectively directs 
and controls the described transportation, and that it is accomplished under 
their responsibility to the general public. It is true that Rittenhouse exercises 
a degree of control over the drivers, but the undisputed facts of record warrant 
a finding that its direction is limited to the initial assignment of drivers to the 
poe use of Pyrofax and its control is no more than the control exercised 

any paymaster and in no way related to the actual transportation performed. 
he method employed for compensating Rittenhouse for its service is unrelated 
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to the specific uses made by Pyrofax of the drivers furnished and the relation 
between the drivers and Pyrofax is thoroughly consistent with Pyrofax’s respon- 
sibility to the general public for the transportation performed. We are con- 
vinced that the respondents herein have successfully rebutted the presumption 
that the transportation involved is for-hire transportation by Rittenhouse by 
affirmatively establishing that it is, under the actual arrangements, private 
transportation by Pyrofax. We are of the further opinion that the furnishing 
of drivers by Rittenhouse, in the described service, is in no way related to its 
common carrier operations. 


In his dissent, Commissioner Walrath said, ‘‘No matter to what 
extent exercised it seems to me there is, at all times, present here the 
right and power in Rittenhouse, a regulated motor carrier, to control 
substantially the entire operation through control of the drivers fur- 
nished and the fact that vehicles are not furnished is not controlling 
here. In this connection the service is practically identical to the 
normal driveaway service.’’ 


Authority of Oilfield Haulers Construed as Limited to Service for the 
Oil and Gas Industry 


The Commission’s decision in Mercer Extension—Oilfield Com- 
modities, 74 M. C. C. 459, specifically with reference to paragraph 2 of 
the Mercer description was restrictively construed by the Commission in 
Docket MC-85359 (Sub-No. 25), C. &@ H. Transportation Company, Inc., 
Extension—Pipe. Applicants contended that their authority (Mercer 
description) authorized the transportation of commodities embraced 
therein for uses other than in the oil and gas industries. Division 1 
rejected this contention, stating : 


. . . They would have us reverse the long-standing interpretation of their 
operating rights so as to allow them to enter new fields of industry not con- 
templated when the authorities presently held by them were issued. We agree 
with protestants that applicants position is not tenable. A careful reading of 
the Mercer decision clearly shows that at the time the authority of the type 
here in question was —— it was not contemplated that the carriers receiving 
such authority would provide service to others than in the gas or oilfield in- 
dustry or transport the authorized commodities except for use in the gas or 
oilfield industry. Interpretations of long-standing are entitled to great weight 
and should not be overruled on specious grounds. Furthermore, the applications 
filed in the proceedings in which applicants received their respective authorities 
indicate that their sole desire and intent was to perform a specialized service 
for the oil and gas industry. Several of the 5 green were parties to the 
Mercer case. In each instance the granting of the considered authorities was 
predicated on their intended use in serving the oil and gas industry as to allow 
the respective carriers to render a complete service. ; 
Recently in No. MC-109064 (Sub-No. 4), Tex-O-Kan Transportation Com- 
pany, Inc., Extension—Water and Sewerage Pipelines, ........ he , de- 
cided October 22, 1958, we held that authority phrased in terms of the Mercer 
description did not authorize the transportation of pipe for use in any but the 
oil and gas industries, specifically finding that (2) of the Mercer description 
must be read in conjunction with (1) thereof, and that it is limited to trans- 
portation performed for the oil and gas industry. We see no reason to reach 
any different conclusion in the instant proceedings. It is our opinion in the 
light of this expressed intent and following usual rules of construction that 
(2) of the Mercer description must be read with (1) and is limited to the oil 
and gas industry and does not cover the movement of any commodities except 
when incidental to and used in various phases of the natural gas and petroleum 
industry. Compare Petroleum Carrier Corp. v. Black, 51 M. C. C. 717 
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Oilfield Minimum Rate Order for Southwest Territory Modified 


In Docket MC-C-1891, Oilfield Equipment, Materials, and Supplies 
to and between the Southwest, decided December 10, 1958, the Commis- 
sion in a report on further hearing acted to eliminate a competitive 
conflict between irregular route haulers of oilfield commodities and regu- 
lar route common carriers of general commodities. The Commission 
modified a minimum rate order entered on April 24, 1957, which was 
intended to correct chaotic condition in oilfield carriers’ rates. Regular 
route carriers, who transport certain commodities transported by the 
oilfield carriers, such as pipe and machinery, and who construed the 
order as applying to themselves, complained that compliance with the 
order made it necessary for them to apply higher rates than would have 
resulted from application of the usual class ratings and rates, and that 
as a result considerable traffic had been lost. The Commission held that 
the minimum rate order should be made nonapplicable to the transpor- 
tation of articles in the machinery group between terminal areas. The 
Commission said : 

it was not our intention to impede the respondents, regular-route carriers 
or oilfield haulers, in their = gee he efforts to effectively meet rail competition 
in the transportation of such commodities between terminal areas, cially 
when the rates between such areas have little direct effect on the oilfield com- 
modities rate structure. The rates normally applied by the regular-route carriers 
on such transportation are those resulting from applicable class or exceptions 
ratings on less-than-truckload shipments, and class or commodity rates the 
same as, or higher than the rail rates, on volume shipments. The record 
does not warrant a conclusion that for this service such rates are less than 
reasonable, and we so find. 

It is clear also that there are commodities other than wipes which are handled 
in volume by the oilfield haulers which merit rates on a basis lower than the 
prescribed 20,000-pound rates, but subject to a minimum of 30,000 pounds. The 
pmgpmenp | alternation of rates should be authorized so that the total charge 
on any s or: moving at truckload or volume rates, based on the actual 
weight of the shipment, need not exceed the total charge based on the higher 


sa weight nearest to such actual weight at the rate subject to such 
greater minimum weight. 


The modification ordered by the Commission provided that rates on 
pipe and articles subject to the same rates, and on machinery, except on 
machinery moving solely between terminal areas, are and will be un- 
reasonable to the extent that rates on shipments of 20,000 pounds or less 
are lower than rates, minima 7,000, 14,000, and 20,000 pounds as pub- 
lished in the tariff of the Oilfield Haulers Association, Inc., MF-I. C. C. 
No. 15; and on shipments of more than 20,000 pounds are less than 
rates, minimum 30,000 pounds, on pipe and related articles in the same 
tariff. 

The reason assigned by the Commission for the modification ‘‘is to 
relieve the respondents from maintaining the foregoing prescribed mini- 
mum rates on articles in the machinery group, but only when shipments 
of such articles are moving between terminal areas. For movements of 
such articles from terminal areas to field locations, from field locations 
to terminal areas, and between field locations, the respondents are re- 
quired to observe the foregoing prescribed rates as minima.”’ 
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Unlawful Control Found To Have Been Effectuated 


In Docket MC-F-6394, Earl Stacks—Investigation of Control—C & 
E Trucking Corporation and Liquid Transit, Inc., decided December 19, 
1958, the Commission, division 4, found that the control or management 
of Liquid Transit, Inc. in a common interest with C & E Trucking 
Corporation has been accomplished and is continuing in violation of 
section 5(4) of the Act; and that respondents (C & E Trucking Corpora- 
tion, Liquid Transit, Earl Stacks, Bert Collins, and Samuel L. Copen) 
effectuated or participated in the effectuation of said violation. The 
violation was ordered terminated. 

Division 4 found the controlling questions to be whether (1) Collins 
was affiliated with Stacks and C & E when he purchased the stock of 
Transit, (2) whether Copen was affiliated with Stacks and C & E when 
he purchased the stock from Collins, (3) whether Mrs. Copen is af- 
filiated with Stacks and C & E and (4) whether the purported equip- 
ment lease arrangement between Transit and C & E, actually was one 
whereby dominion and control over the operations conducted under the 
operating rights of Transit actually rested in C & E. These questions 
were resolved in the affirmative. 











Water Transportation 


By Westey Rogers, Editor 





1. C. C. W-1033 (Sub 6) Water Carrier Extensions 


By order dated November 24, 1958 the I. C. C. scheduled a hearing 
for 9:30 a. m., December 30, 1958, in Room 226, Old Mint Building, San 
Francisco, Calif., before Examiner F. Roy Linn, in regard to an appli- 
cation filed by States Marine Corporation of Delaware for a revised 
certificate authorizing operations as a common carrier by self-propelled 
vessels in transportation of lumber, timber and manufactured forest 
products, from ports and points along Pacific Coast and tributary 
waterways north of and including these on Humbolt Bay, Calif., to Port 
Everglades, Fla. 


1. C. C. W-336 (Sub 16) Pope and Talbot Inc. Extension 


Division 1 ordered on Jan. 2, 1959 that public convenience and 
necessity require operation by Pope & Talbot, Inc., as a common carrier 
by self-propelled, ocean going vessels, in interstate or foreign commerce, 
in transportation of passengers and commodities generally, between 
various ports on Pacific coast, by regular service between some ports 
and by irregular minimum—cargo service to others, and between various 
Pacific and Atlantic ports by regular service to some and by irregular 
minimum—cargo service to others via the Panama Canal. 


Hudson River Ferry Discontinuance Sustained 


A three-judge Federal District Court in Newark, N. J., on Novem- 
ber 25, in a two-one decision, sustained the constitutionality of Sec. 
13a(1) newly added by the Transportation Act of 1958 to the Interstate 
Commerce Act, dismissing a complaint filed by the State of New Jersey 
and its Board of Public Utility Commissioners, and dissolving a tem- 
porary restraining order requiring the New York Central and Erie 
Railroads to continue their Hudson River ferry services. The court rules 
that See. 13a(1) ‘‘clearly leaves to the absolute discretion of the I. C. C.’’ 
whether a protested proposed discontinuance of service should be in- 
vestigated. 


Erie Ferry 


The Erie Railroad has announced that it will discontinue operation 
of its Hudson River Ferry service on December 14, authority for which 
was previously authorized by the Commission and recently sustained by 
a three-judge Federal Court in New Jersey. Meanwhile it is reported 
that operations of New York Central ferry service will continue at least 
until January 14, 1959, by virtue of a temporary stay order issued by 
the court to permit the City of Jersey City to prepare a prospective 
appeal of the district court’s ruling. 
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0. REGULATION * 
04. Exempt Operations 


04.0 Agricultural 


04.01 Semi-Processed Plants 

04.01 Need is shown herein for transportation of fresh fruits and 
vegetables, which if transported in vehicle with no other property constitute 
so-called commodities partially exempt from regulation under sec. 203 (b) (6) 
of Act. These commodities, however, would move at times in L.T.L. lots, 
in mixed loads with nonexempt commodities. In circumstances, authority 
is required for their transportation and they will be included in list of 


commodities authorized herein. MC-108207, Sub 57, Frozen Food aad Ext. 
—Foodstuffs ee Refrigeration in Transit, .... M. C. C. 
12-12-58, Div. 


04.01 By ee amendment of Act, sec. 203(b)(6), which encom- 
passes “agricultural commodities (not including manufactured products 
thereof),’’ was extended to include property shown as “exempt” in “‘com- 
modity list’? incorporated in Commission’s Bureau of Motor Carrier Ad- 
ministrative Ruling 107, dated March 19, 1958, but not property shown 
therein as “‘not exempt.” Said Administrative Ruling lists as nonexempt 
commodities, orange and other citrus fruit juices; other fruit juices, plain 
or concentrated; and canned fruits and vegetables, among others. MOC- 
110190, Sub 27, Penn-Dixie Lines, Inc. Ext.—Philadelphia, .... M. C. C. 

.., 11-26-58, Div. 1. 
04.03 Nonexempt Articles 

04.03 Even before amendment to sec. 203(b)(6) of Act on August 
12, 1958, orange and grapefruit juices were clearly not exempt under that 
section. 64 M. C. C. 459. MC-118255, Sub 3, Milk Transport, Inc. Ext.— 
Bulk Commodities, .... M. C. C. ...., 12-83-58, Div. 1. 


04.5 Terminal Area Operations 


04.52 Motor 

04.52 Portions of proposed operations for which authority is sought 
would provide service to banks located between Dubuque and between 
Davenport and Rock Island. These proposed operations fall within com- 
mercial zone exemption contained in sec. 203(b) (8) of Act, and no authority 
to conduct them is therefore required. MC-112750, Sub 28, Armored 
Carrier Corp. Ext.—Points in 8 States, .... M.C.C. ...., 11-24-58, Div. 1. 


05. Types of Carriage 


05.2 Contract Carriers 


05.21 Specialization 


05.21 Involved transportation is contract carriage, particularly in 
view of language used in sec. 203(a) (22) of Act, defining carriers by motor 
vehicle of migrant workers, and when taken together with unique require- 
ments and specialized transportation required of applicants. MC-116612, 
oe Ps ey Transp. Co., Inc.—Migrant Workers, .... M. C. C. ...., 
12-17-58, Div. 1. 


05.23 Number of Patrons 

05.23 By limiting any grant of authority herein, if need has been 
shown, to service for particular shippers supporting application, which Com- 
mission may do under sec. 209(b) of Act, as amended, Commission can 
insure that any operation conducted thereunder will remain contract car- 
riage. MC-117277, R. P. Browns Cont. Car. App., 12-8-58, Div. 1. 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. 
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05.23 Proposed operations involve serving two additional shippers and 
will not change applicant’s status as contract carrier as defined in sec. 
203(a) (15), as amended. MO-693865, 4 4, _—— Carrier Service, Inc. 
Ext.—Laminated Wood Products, .... M. C. C. . » 12-38-58, Div. 1. 

05.23 In accordance with new definitions of contract carriage, appli- 
cant shall be limited to performance of service for supporting shipper which 
will be named. MC-106557, Sub 5, Pamco, Inc. Ext.—Additional Com- 
modities, 12-2-58, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 In its application, respondent indicated it possessed 12 vehicles 
for operations proposed therein. With such an investment there is inherent 
inducement to utilize such vehicles, and indeed, record indicates that re- 
spondent has but changed from spurious “‘buy and sell’’ operations to use 
of spurious leasing arrangement. In circumstances, cease and desist order 
is proper here. See 68 M. C. C. 389. MO-C-2120, Cecil Payne Supply Co., 
Inc.—Investigation of Operations, .... M. C. C. ...., 12-12-58, Div. 1 

05.90 Act defines common carriers and contract carriers by motor 
vehicle, and if respective relations between shipper and suppliers of certain 
facilities of transportation are such that suppliers do not, individually or 
through collective or collusive action, fall within definition of either type of 
for-hire carrier, any transportation accomplished must perforce be that of 
private carrier of property by motor vehicle, provided, of course, that ship- 
per directs and controls transportation and assumes full responsibility to 
public for such transportation. MC-C-2106, Roy & Harold Rittenhouse, 
dba a ——< & Revocation of Ctfe., .... M. C. C. 

, 12-8-58, Div. 1. 


05.91 Lessees of Equipment 


05.91 Lease agreement, under which equipment, without drivers, was 
rented to shipper, was patently in violation of sec. 207.6(b) of rules con- 
cerning Lease and Interchange of Vehicles. 68 M. C. C. 553. MC-9510, 
Sub 5, Wm. P. Hoyt Ext.—Feldspar, .... M. C. C. ...., 12-15-58, Div. 1. 

05.91 In discussing whether leased truck operation is that of lessor, as 
performance of transportation for-hire, or whether it is private carriage 
performed by shipper, Commission, former division 5, in 27 M. C. C. 191, 
pointed out that line of distinction is not always clear. In that situation, 
as here, essentially issue presented is as to who has right to control, direct, 
and dominate performance of service. MC-C-2106, Roy & Harold Ritten- 
house, dba Roy Rittenhouse—Investigation & Revocation of Ctfe, 

M. C. C. ...., 12-8-58, Div. 1. 


05.92 Goods Purchased 

05.92 Applicant’s clear and admitted purpose was to perform trans- 
portation for profit, as he never actually “purchased” freight at origin, but 
rather merely was compensated at destination for his transportation. Ac- 
cordingly, such operations, performed without authority from Commission, 
were illegal. 51M. C. C. 65, 75, upheld in 95 F. Supp. 517, aff’d. wen curiam, 
240 U. S. 925. —s Sub 5, Wm. P. Hoyt Ext.—Feldspar, . = & &. 


, 12-15-58, Div. 1 
1. PROCEDURE 
11. Proceedings 


11.0 Declaratory Orders 
11.00 Generally 


11.00 Commission has general power to issue interpretative orders or 
opinions on scope of commodity authority. MC-80250, Houston & North 
Texas Motor Freight Lines, Inc.—Interpretation of Ctfe, .... M.C.C. ...., 
11-26-58, Div. 1. 
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11.1 Rulemaking 


11.10 Statements of Policy 


11.10 Administrative Rulings of Bureau of Motor Carriers are made 
in response to questions propounded by public, indicating what is deemed 
by bureau to be correct application and interpretation of Act. They are 
tentative and provisional only and are made in absence of authoritative 
decisions. MC-C-2083, ey to & from Ft. —— S. Car. by Atlantic 
Greyhound Corp., .... M. C. C. ...., 11-21-58, Div. 


11.9 hae of Reparation Actions 


11.94 Toll of Statute 


11.94 Overcharge claims raise only issue of applicability and cannot 
toll statute as to issue of unreasonableness under sec. 1(5) of Act. Ship- 
ments delivered or tendered for delivery more than two years prior to filing 
of this complaint are barred from consideration. No. 32286, C. O. Smith 
Guano Co. v. Atlantic Coast Line R. Co., .... 1. C. C. ...., 12-5-58, Div. 2. 


13. Pleading 


13.7 Amendments 
13.72 At Hearing 


13.72 Careful review of record fails to show that proposed restriction 
Was accepted by board as amendment to application. Departure of ex- 
ceptant’s counsel from hearing upon applicant’s voluntary acceptance of 
such restriction was of his own volition and is not binding on either board 
or Commission. Imposition of considered restriction is impractical and not 
in public interest. MC-3647, Sub 234, Public Service Coordinated Transport 
Ext.—Special Operations, .... M. C. C. ...., 12-5-58, Div. 1. 


13.73 To Conform to Proof 


13.73 Evidence with respect to reciprocal switching at Waukesha was 
adduced by complainants, and has some relevancy with respect to competi- 
tive situation. However, it was not admitted to broaden issues framed in 
complaint, which notified opposing parties of matters they would be called 
upon to defend. No. 32108, ey” Limestone Products, Inc. v. Minneapolis, 
St. P. & 8S. 8S. M. R. Co., .... I. C. C. ...., 12-16-58, Div. 2. 


13.74 Upon Exceptions 


13.74 Rule 1.86 precludes receipt in evidence of amended agreement 
and supplemental data and protestants’ motion to strike said agreement 
and all supplemental data in support thereof, including all reference thereto 
in applicants’ exceptions, is granted and evidence contained therein will not 
be further considered. Compare 65 M. C. C. 249, 254. MC-F-6588, Converse 
Trucking Service—Pur.—Manning Freight Lines, Inc., .... M. C. C. ...., 
12-2-58, Div. 4. 


14. Process & Notice 


14.2. Upon Applications 
14.20 Generally 


14.20 Although Interstate had failed to file protest or give notice of 
intent to protest granting of application, as required by General Rules of 
Practice and is not party to this proceeding, testimony presented by repre- 
sentative of that carrier, called as witness for protestant, is entitled to 
consideration. See 73 M. C. C. 129. MC-35380, Sub 1, S. W. Belnap Ext.— 
Las Vegas, Nev., .... M. C. C. ...., 12-1-58, Commission. 
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15. Parties 


15.1 Proper Parties 
15.16 Protestants 


15.16 Southern is carrier operating within territory covered by instant 
application and, as such, has interest in proceeding. Compare 17 M. C. C. 
ie. MO-o206a, Sub 289, Eldon Miller, Inc. Ext.—dAlcoholic Beverages, 

Vv 


15.3 Vicarious Representatives 


15.82 Rate Bureau 


15.32 Conference, which publishes tariff on behalf of its member 
carriers for application on commodities between points here concerned, filed 
timely protest upon behalf of certain of its members. In circumstances, it 
must be considered proper protestant herein. Compare 76 M. C. C. 135, 
and cases cited therein. MC-109060, Sub 57, Julia L. Hagan Ext.—Poles, 
Piling, Lumber & Ties, 11-26-58, Div. 1. 


16. Proof 


16.0 Generally 


16.05 Presumptions 

16.05 Applicant’s grant of temporary authority for transportation of 
drug intermediates and muriatic acid creates no presumption that corre- 
sponding permanent authority is needed or will be issued. MC-116762, 
Sub 1, Newport Transp. Co. Com. Car. App., 12-24-58, Div. 1. 


16.1. Issues 


16.10 Generally 


16.10 These commodities admittedly require no refrigeration when 
transported individually, and are clearly beyond scope of application. Ac- 
cordingly, no consideration will be given such evidence. MC-108207, Sub 57, 
Frozen Food Exp. Ext.—Foodstuffs Requiring Refrigeration in Transit, .... 
M.C. GC. ..c«> 1938-68, Biv. 1. 

16.10 Concluding prayer that I. C. C. make such other and further 
order or orders as it may consider proper in premises, is catchall clause 
which must be construed as encompassing only matters specifically placed 
in issue. No. 32108, Quality Limestone Products, Inc. v. Minneapolis, 
st. P. & 8. 8S. M. BR. Co, .... LC. CG. ...., 18-16-68, Div. 3. 


16.2 Burden of Proof 


16.21 Complaints 

16.21 Burden of proof, at least to point where it has made out prima 
facie case, rests with complainant. No. 32218, Mexican American Hat Co. 
v. Hayes Freight Lines, Inc., .... I. C. C. ...., 12-4-58, Div. 3. 

16.21 Burden is upon complainant to establish that applicable rate 
was or is unjust or unreasonable. No. 32858, Nylonge Corp. v. Motor 
Cargo, Inc., ..:.1.C.C. ...., 12-2-68, Div. 8. 


16.22 Applications 

16.22 Burden of proof is upon applicant affirmatively to show that 
there is public demand or need for proposed service which existing carriers 
ere unable to fulfill. MC-73881, Sub 6, Harris Truck Line, Inc. Ext.—Calif., 
s0<e Mie Ue Ge 2ccce SEES, Ge be 

16.22 In cases of this kind burden is upon applicant to show by clear 
and convincing evidence that there exists need for service proposed. 
MC-117133, Sub 1, Public Freightways Ltd. Com. Car. App., .... M. C. C. 
, 12-19-58, Div. 1. 
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16.28 I & S Proceedings 


16.23 Statutory burden of proof rests upon af 1&8 M- 
10891, Class Rates within Middle Atlantic Territory, .... I. C. C. ...., 
12-17- 58, Div. 3. 


16.3 Official Notice 
16.83 Public Records 


16.33 Official notice taken of described court proceedings involving 
applicant’s noncompliance with Commission’s ~~ craters MC-115890, 
Sub 4, J. J. Gentry Ext.—Douglas County, Oregon, . M. ©. GC. wceey 
12-19-58, Div. 1. 


16.86 Business Usage 


16.36 It is common knowledge, well established by custom and usage, 
that wholesale and retail hardware stores handle numerous specific items, 
including various types of hard goods, household items and certain liquids 
in drums, such as varsol, of which Commission may take official notice in 
construing certificate, but it does not appear that such stores ordinarily 
handle gasoline or illuminating oils, in drums. MC-C-2101, Houff Transfer, 
Inc.—Revocation of Ctfes, .... M. C. C. ...., 11-26-58, Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 As traffic manager, he has knowledge of company’s outbound 
shipments including those destined to points in Canada; and choice of rout- 
ing and delivery arrangements of such shipments are under his direction 
and supervision. In circumstances, witness was qualified as his company’s 
authorized representative to testify as to matters within his personal knowl- 
edge of business operations and transportation requirements of company. 
He, of course, was subject to cross-examination thereon. MO-118855, 
Sub 25, International Transport, Inc. Ext.—Detroit, Mich., 12-19-58, Div. 1. 


16.46 Cross-Examination 


16.46 Obviously, cross-examination of one witness concerning facts 
submitted only by another would be improper. MC-F-6595, Expressway, 
— (Por.)—James & Irene C. Warner, .... M. C.C. ...., 12-18-58, 
Div. 4. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Statement by complainant’s counsel is not sworn to, is not in 
accord with rule 1.50 of Commission’s General Rules of Practice, and thus 
may not be considered. 


Attestation states merely that statement “to best of his ability, knowl- 
edge and belief, is a true recital of facts.”” Verified statement does not meet 
requirements of General Practice Rule 1.50 in that it fails to state that 
witness had knowledge of facts set forth therein. See 279 I. C. C. 347, 350; 
63 M. C. C. 277, 280. No. $2218, Mexican American Hat Co. v. Hayes 
Freight Lines, Inc., .... I. C. C. ...., 12-4-58, Div. 3. 


16.6 Documents 
16.69 Exhibits 


16.69 Protestant’s challenged exhibit was erroneously received in 
evidence. Since it was not properly supported by underlying documents, it 
will not be further considered. MC-C-2088, Service to & from Ft. Jackson, 
S. Car. by Atlantic Greyhound Corp., .... M. C. C. ...., 11-21-58, Div. 1. 
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16.7 Admissibility 
16.70 Generally 


16.70 Letters were concerned with unadjudicated charges and bureau 
failed to inform respondent of its intent to produce them, contrary to pro- 
visions of order, Administrative Procedure Act, and I. C. Act. Therefore, 
and without considering whether they may or may not be best evidence or 
may or may not be records made in ordinary course of business, failure to 
follow order and applicable statutory requirements, which may be said to be 
supplementary to normal rules of evidence, renders these letters inad- 
missible for any purpose, and they will not be considered. MO-C-2028, 
Continental Tennessee Lines, Inc. & Contract Truck Lines, Inc. v. Arnold 
Ligon, dba Arnold Ligon Truck Line, .... M. C. C. ...., 11-28-58, Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 Although consignee paid freight charges, complainant is legally 
ebligated to reimburse it in exact amount of difference between amount paid 
and amount which would have accrued at rate sought. Thus, complainant 
bore charges here sought as reparation. 297 I. C. C. 325, 338. No. 
82355, Central States Coal Co., Inc. v. Chicago, B. & Q. R. Co., .... I. C. C. 

.-, 11-28-58, Div. 2. 


17. Hearing 


17.1 Preliminary Procedure 
17.11 Joinder 


17.11 There is no question but that considered proceedings present 
related, if not virtually identical issues. In such circumstances, it has been 
Commission’s practice to consolidate proceedings. Such procedure is within 
Commission’s discretion. Compare 64 M. C. C. 299. MO-110698, Sub 91, 
Ryder Tank Line, Inc. Ext.—Hamilton & Hickman Counties. 
M. C. C. ...., 12-16-68, Div. 1. 


17.3 Conduct of Hearing 


» Ms, wees 


17.80 Generally 


17.30 It is within examiner’s authority and discretion to regulate 
course of hearing. Compare sec. 7(b)(5) of Administrative Procedure Act, 
sec. 1.70 of Commission’s General Rules of Practice, and 67 M. C. C. 193. 
MC-110698, Sub 7 Ryder Tank Line, Inc. Ext.—Hamilton & Hickman 
Counties, Tenn., .... M. C. C. ...., 12-16-58, Div. 1. 


17.4 Reception of Evidence 
17.40 Generally 
17.40 Statement of former employee of Oregon Public Utility Commis- 
sion is argumentative, not properly authenticated or supported, and not 
properly for consideration as evidence in this proceeding. MC-F-6588, Con- 


verse Trucking Service—Pur.—Manning Freight Lines, Inc., .... M. C. C. 
, 12-2-58, Div. 4. 


18. Decisions 
18.0 Generally 
18.02 Related Proceedings in Single Report 


18.02 All three proceedings are now ready for decision and since they 
involve common shipper and seek very similar authority, they can best be 
disposed of here in single report. MC-92983, Sub 273, Eldon Miller, Inc. 
Ext.—Ordill, Il., 12-17-58, Div. 1. 
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18.3 Exceptions 
18.32 Form & Content 


18.32 Receipt of statements tendered by applicants with exceptions in 
these unopposed cases will have no prejudicial effect upon parties, and in 
interests of expedition they will be received in evidence in respective pro- 
ceedings. In event any party believes that its rights in these matters have 
been prejudiced by such action, it may set forth its position in petition under 
Commission’s rules. MC-116612, Sub 1, Bracero Transp. Co., Inc.— 
Workers, .... M. C. C. ...., 12-17-58, Div. 1. 


18.32 Deviations from uniform typographical specifications set forth in 
General Practice Rule 1.15 are not so gross as to warrant striking con- 
sidered pleading. Motion to strike is therefore denied, but protestant is 
admonished that failure to observe these specifications in future can and will 
result in rejection of its pleadings. MO-92983, Sub 289, Eldon Miller, Inc. 
Ext.—Alcoholic Beverages, 12-12-58, Div. 1. 


18.35 Defective 


18.35 Although consolidated exceptions of protestants are not strictly 
in accord with sec. 196 of the Commission’s Rules of Practice in that they 
are primarily directed against or based upon examiners’ ultimate conclu- 
sions, such variance and other reasons advanced by applicants are deemed 
insufficient to warrant striking pleading, and motion to strike is hereby over- 
ruled. MOC-88539, Sub 25, C. & H. Transp. Co., Inc. Ext.—Pipe, 

M. C. C. ...., 12-16-58, Div. 1. 

18.35 No provision was made at hearing for receipt under Rule 1.86 
of General Rules of Practice of any supplemental information, and in view 
of protests herein, additional exhibit submitted with exceptions is not being 
considered. MO-F-6734, Cross Transp. Inc.—Pur.—D & N Motor Transp. 
Co., .... M.C. C. ...., 12-22-68, Div. 4. 

18.35 Applicants’ exceptions include factual statements and, as here- 
tofore stated, unverified letters which Commission is requested to consider 
in disposition of this proceeding. As hearing herein has been closed, this 
correspondence is not part of record herein, and will not be further con- 
sidered. 72 M. C. C. 285. MC-117041, Jerome & Joseph Michel, Jr. Com. 
Car. App., 12-5-58, Div. 1. 

18.35 Since statements refer to matters not of record, motion to strike 
will be granted. MC-92988, Sub 273, Eldon Miller, Inc. Ext.—Ordill, I, 
12-17-58, Div. 1. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 


20.02 Motor Carriers 


20.02 Driveway transportation is transportation within jurisdiction 
conferred upon Commission by Act. 8 M. C. C. 469. 

Presumption must be that transportation is performed by person which 
under continuing arrangements furnishes drivers, and, as consequence there- 
of, this person is presumed to be carrier for compensation and transportation 
to be subject to Commission regulation. MC-C-2106, Roy & Harold Ritten- 
house, dba Roy Rittenhouse—Investigation & Revocation of Ctfe, 

m. ©. ©. 2.0009 Bees, Ev. 1. 


20.06 Restriction Upon Duration 


20.06 Certificate granted limited to stated term, in this instance, one 
year, after which it can be reopened upon petition of applicant, establishing 
by satisfactory proof that he is, and during year has been, in strict and 
faithful compliance with all applicable requirements of Commission’s safety 
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regulations. MC-C-2028, Continental Tennessee Lines, Inc. & Contract Truck 
Lines, Inc. v. Arnold Ligon, dba Arnold Ligon Truck Line, .... M. C. C. 
«++, 11-28-58, Div. 1. 


20.08 Restriction Upon Service 


20.08 Weight restrictions are not generally approved and restriction 
here against transportation of shipments weighing over 7,000 lbs. would be 
difficult to police and enforce. MO-117343, A. J. Nowlin Com. Car. App., 

0s Ge Gy Wh vesig See, oe 


20.1 When Interstate Franchise Required 
20.10 Generally 


20.10 Return movements of shipper-owned vehicles constitutes for- 
hire transportation requiring authority from Commission. 53 M. C. C. 267. 
MC-C-2028, Continental Tennessee Lines, Inc. & Contract Truck Lines Inc. v. 
Arnold Ligon, dba Arnold Ligon Truck Line, .... M. C. C. ...., 11-28-58, 
Div. 1. 


20.12 Exempt Operations 


20.12 No authority is needed to transport mail. MC-C-2083, Service 
to & from Ft. Jackson, S. Car. by Atlantic Greyhound Corp., .... M. C. C. 
osc vp RE-RRSS, DG0. 3. 


20.14 Railroad Relocations 


20.14 Proposed abandonment and reconstruction constitute relocation 
of track not within Commission’s jurisdiction under sec. 1(18-20) of Act. 
Accordingly, order will be entered dismissing application for want of juris- 
diction. F. D. 20327, Great Northern Ry. Co. Abandonment (Por.), etc.— 
Wenatchee-Oroville Branch, 11-21-58, Div. 4. 


20.2 Administrative Policies 
20.20 Generally 


20.20 It is not necessary to make grant of authority contingent upon 
completion of St. Lawrence Seaway. Except for compelling reasons not here 
present, condition precedent will not be imposed to issuance of certificate to 
perform service which has been shown to be needed by public. MC-308387, 
Sub 225, Kenosha Auto Transport Corp. Ext.—Montebello, Calif., .... 
M. C. C. ...., 11-26-58, Div. 1. 


20.20 It has been policy of Commission in granting authority to motor 
carriers serving oil and gas industry to grant commodity descriptions which 
are susceptible of easy interpretation and which will enable carriers operat- 
ing in that field to provide complete service. MO-117348, A. J. Nowlin Com. 
Car. App., .... M.C. C. ...., 12-65-58, Div. 1. 


20.3 Conflicting Applications 
20.30 Generally 


20.30 Public need is fact and is not exclusive property of any appli- 
cant, and having been proved by any one of several applicants for same 
authority, or by all of them collectively, public interest must control as to 
which shall receive operating right. See 43 M. C. C. 599, and 69 M. C. C. 
667. MC-110698, Sub 91, Ryder Tank Line, Inc. Ext.—Hamilton & Hickman 
Counties, Tenn., .... M. C. C. ...., 12-16-58, Div. 1. 


20.31 Priority 


20.31 Though not controlling, consideration is given to fact that Re- 
finers’ application was filed prior to other applications under consideration. 
MO-110698, Sub 91, Ryder Tank Line, Inc. Ext.—Hamilton & Hickman 
Counties, Tenn., .... M. C. C. ...., 12-16-58, Div. 1. 
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20.34 Multiple Authority 


20.34 Nature of market for commodities involved, which often requires 
as many as 18 vehicles be available at shipper’s plant, warrants grant of 


authority to all three applicants. MC-92988, Sub 278, Eldon Miller, Inc. 
Ext.—Ordill, fll., 12-17-58, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Commencement of operations after June 1, 1935, for transpur- 
tation of crude oil from and to points not served prior to that date obviously 
would not form valid basis for a claim of “‘grandfather”’ rights. MO-C-1685, 
Collett Tank Lines v. R. B. “Dick” Wilson, Inc., .... M. C. C. , 12-5-58, 
Div. 1. 


20.5 Modification of Grandfather Authority 
20.54 Commodities Authorized 


20.54 Grant of authority as result of grandfather application herein 
was too narrow, and petitioners and their predecessors, on, prior to, and 
since June 1, 1935, critical date, have transported heavy machinery and 
heavy machinery parts and attachments, both together and separately; and 
when parts and attachments were transported at same time as principal 
commodity, they were not necessarily constituent of machinery transported. 
Petitioners are entitled to appropriate modification of their presently held 
certificate to that extent. MO-2482, Kuntz & Joyce—Petition for Modifica- 
tion of Ctfe, .... M. C. C. , 12-16-58, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication—Generally 


21.02 Authority herein granted to extent it duplicates authority now 
held by applicant shall not be construed as conferring more than one operat- 
ing right. MOC-111138, Sub 8, Colonial & Pacific Frigidways, Inc. Ext.— 
Oils & Wines, .... M. C. C. , 12-5-58, Div. 1. 


21.02 In order to avoid issuance of duplicating operating authority, 
applicant will be granted here authority only for service which it is not 
presently authorized to perform. MC-111326, Sub 4, Warren Transport, Inc. 
Ext.—Laredo, Texas, 12-18-58, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 


21.22 Limited territorial scope of this operation and totally different 
class of transportation proposed herein make it highly unlikely that un- 
desirable aspects of dual operations, against which sec. 210 of Act is directed, 
will occur. Accordingly, holding of permit authorized herein and of certifi- 
cates presently held which are specified in findings below, will be consistent 
with public interest and National Transportation Policy. MO-116612, Sub 1, 
Bracero Transp. Co., Inc.—Migrant Workers, .... M. C. C. , 12-17-58, 
Div. 1. 


21.22 Applicants’ contract carrier operations authorized in MC-111735 
and those proposed herein differ as to commodities, points of service, and 
type of service. It is improbable that same shipper would be served in 
common and contract carrier operation; and no opportunity for engaging in 
any discriminatory or undesirable practices, against which sec. 210 of Act 
is aimed, will result from grant of instant authority. MC-55898, Sub 82, 
H. A. & E. J. Decato Ext.—Lumber, 12-16-58, Div. 1. 
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21.4 Jjoinder of Authority 


21.42 Restrictions 


21.42 While it is true that ordinarily Commission does not favor im- 
position of no-tacking restriction, granting of unrestricted authority here 
would permit applicant in effect to obtain substantial authority for which 
no need has been shown through incidental tacking rights derived therefrom 
and would in effect materially injure existing carriers. MC-28489, Sub 82, 
Daily Motor Exp., Inc. Ext.—New Holland, Pa., .... M.C. C. ...., 11-24-58, 
Div. 1. 


21.42 Occasional movements are insufficient to warrant grant of un- 
restricted authority particularly where applicant’s existing authorities in 
Subs 8 and 18, and other similar authorities are presently restricted against 
joining or tacking with its other existing authority. MC-111812, Subs 38, 
40, Midwest Coast Transport, Inc. Ext.—Meats, etc. to Nev. & Calif., 12-9-58, 
Div. 1. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 In view of amended application, and of professed need for serv- 
ice solely from sites of shipper’s yards in Bronx and Brooklyn to Phillips- 
burg, authority granted herein will be limited accordingly, and application 
denied in all other respects. MC-114822, Sub 8, Paffrath Bros. Ext.—Phil- 
lipsburg, N. J., 11-24-58, Div. 1. 


21.55 Indefinite Locations 


21.55 It does not appear that destinations in Kellogg area can be de- 
fined with any specificity, and hence resort to mileage radius about Kellogg 
is only feasible means of territorial description. MC-6461, Sub 4, B-Line 
Transport Co., Inc. Ext.—Ore Concentrates, 12-17-58, Div. 1. 


21.55 Although grants of territorial authority described in terms of 
distances from particular point are not favored, there is nothing of record to 
indicate exact location of Delmar plants and no other manner of description 
appears practicable. MC-115379, Sub 38, J. D. Bohr, Jr. Ext.—Phosphate 
Rock, 12-16-58, Div. 1. 

21.55 Although parties hereto appear familiar with ‘““‘White City” and 
its location is of record, no such community appears in Rand-McNally Road 
Atlas, 1958 edition, and grant of authority describing such destination would 
therefore be apt to cause confusion and would be indefinite. Therefore, 
destination shall be described as “‘Eagle Point, Oregon and points within 5 
miles of Eagle Point.’’” MOC-117277, R. B. Browns Con. Car. App., 12-8-58, 
Div. 1. 


21.57 Commercial Zone Formula 


21.57 Since population of Albuquerque under last decennial census in 
1950 was 96,815, application of formula applied in 46 M. C. C. 665 results 
in zone limits which include municipality itself, all other municipalities and 
unincorporated areas within four miles of city’s corporate limits, and all 
of any other municipality any part of which lies within four-mile radius. 


In sixth supplemental report, 54 M. C. C. 21, Commission, division 5, 
found that certificate authorizing service at particular municipality shall be 
construed as authorizing service at points and places within commercial zone 
of that municipality, except where exemption provided by sec. 203(b)(8) of 
Act had been removed. 

Existence of commercial zone about particular point is economic fact. 
Ex Parte MC-37, Commercial Zones & Terminal Areas (Albuquerque, N. Mex. 
Commercial Zone), .... M. C. C. ...., 12-38-58, Div. 1. 
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21.57 Since population of Tucson under last decennial census in 1950 
was 45,454, application of formula now results in zone limits which include 
municipality itself, all other municipalities and unincorporated areas within 
four miles of city’s corporate limits, and all of any other municipality any 
part of which lies within four-mile radius. 


Existence of a commercial zone about a particular point is an economic 
fact, not dependent on quantum of service therein, and statutory partial ex- 
emption from regulation of local operations within zone is independent of 
any question of need for exempted transportation, or of authority which 
might accrue to line-haul carriers incidental to recognition of expanded zone 
limits. Compare 54 M. C. C. 21, and 61 M. C. C. 489 (494). An increase in 
population of a municipality, subsequent to last decennial census of such 
proportion as to go beyond division figures set forth in findings in original 
report herein, standing alone, does not automatically result in, or justify, an 
expansion of its commercial zone limits. There must be a correlative extra- 
ordinary event, such as establishment of a large industrial complex at a 
particular point which results in exceptional or phenomenal growth. See 
69 M. C. C. 548, (551, 552). Ex Parte MC-37, Commercial Zones & Terminal 
Areas (Tucson, Ariz. Commercial Zone), .... M. C. C. ...., 12-9-58, Div. 1. 


21.59 Commercial Zones—Specific 


21.59 Limits of zone adjacent to and commercially part of Albuquer- 
que, N. Mex., within meaning of sec. 203(b)(8) of Act, redefined in certain 
respects. Prior reports, as pertinent herein, 46 M. C. C. 665; and 54 
M. C. C. 21. Ex Parte MC-37, Commercial Zones & Terminal Areas (Albu- 
querque, N. Mex. Commercial Zone), .... M. C. C. ...., 12-38-58, Div. 1. 

21.59 Limits of zone adjacent to and commercially a part of Tucson, 
Ariz., within meaning of sec. 203(b)(8) of Act, redefined. Prior reports, as 
pertinent herein, 46 M. C. C. 665, and 54 M. C. C. 21. Ex Parte MC-87, 


Commercial Zones & Terminal Areas (Tucson, Ariz. Commercial Zone), .... 
M. C. C. ...., 12-9-68, Div. 1. 


21.6 Equipment Operated 
21.61 Refrigerator 


21.61 Authority is sought here, in part, to transport foodstuffs requir- 
ing refrigeration. Grant of such authority has proven impracticable because 
requirement of refrigeration varies materially with different seasonal or 
physical transportation conditions. See 64 M. C. C. 559. Moreover, evidence 
reflecting need for additional service does not warrant so broad a commodity 
description; and therefore, authority granted herein will be phrased so that 
specified commodities shall be transported in vehicles equipped with mechani- 
eal refrigeration. MC-108207, Sub 57, Frozen Food Exp. Ext.—Foodstuffs 
Requiring Refrigeration in Transit., .... M.C.C. ...., 12-12-58, Div. 1. 


21.68 Leased Equipment 


21.68 Leasing operations should be conducted in strict conformity 
with rules and regulations prescribed by Commission in 68 M. C. C. 553, 
which became effective on February 1, 1957. MC-73381, Sub 6, Harris 
Truck Line, Inc. Ext.—Calif., .... M. C. C. ...., 11-26-58, Div. 1. 


21.68 Applicant has allowed shippers to use its trailers for transporta- 
tion from shipper’s plant to applicant’s point of service without monetary 
compensation therefor. This practice clearly amounts to unlawful conces- 
sion by carrier to shipper. 49 M. C. C. 272. It is equally clear that loan of 
this equipment was undertaken by applicant in consideration of its receiving 
shipper’s traffic. Transaction thus assumes character of rental in contra- 
vention of sec. 207.6(b) of Leasing Rules set forth in appendix B to 68 
M. C. C. 553; 49 C. F. R. 207, which forbids common carriers to rent equip- 
ment, without drivers, to private carriers or shippers without first having 
obtained approval of rental contract from this Commission. MC-108651, Sub 
10, R. B. Moore, Inc. Ext.—Pa., 12-2-58, Div. 1. 
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21.68 Lease rules obviously apply only to lease of equipment for use 
in operations being conducted by, and solely under dominion, controi, and 
responsibility of, holder of operating rights. Those rules affect in no way 
basic proposition that motor carrier leasing or augmenting its fleet through 
lease of equipment from another must have and exercise control over physi- 
cal operations. See 48 M. C. C. 327, 360; 105 F. Supp., 126, 128-130; and 
113 F. Supp. 583, 586, and cases cited therein. MC-F-6394, Earl Stacks— 
wie ae of Control—O & - Trucking Corp. & Liquid Transit, Inc., 
‘ Cc. C. , 12-19-58, Div. 4. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Given commodity which is in fact one requiring either special 
equipment in loading or unloading, such commodity thereby falls within 
authority of heavy hauler. 71 M. C. C. 647. Once commodity has been 
shown to “require” special equipment for these purposes, it is immaterial 
whether special equipment be furnished by consignor or consignee or both, 
or by carrier. 

Inasmuch as commodity involved requires use of special equipment, it 
is immaterial whether such commodity be tendered to carrier in shipper- 
owned vehicles or be transported by carrier in its own vehicles. Compare 
53 M. C. C. 267. MOC-C-2028, Continental Tennessee Lines, Inc. & Contract 
Truck Lines, Inc. v. Arnold Ligon, dba Arnold Ligon Truck Line, ° 
M. C. C. , 11-28-58, Div. 1. 


21.72 Essence of service provided by so-called heavy hauler is element 
of special equipment and special accessorial service not ordinarily provided 
by carriers of general freight. 


“Prefabricated buildings’’ here considered are not “commodities re- 
quiring specialized handling or rigging because of size or weight’ because 
they do not “require’’ use of special equipment, either for over-the-road 
movement or for loading and unloading thereof. MC-C-2157, Julia L. Hagan 
v. Moss Trucking Co., Inc., .... M. C. C. , 11-28-58, Div. 1. 

21.72 Since it appears that special equipment is required, either for 
loading or unloading, this particular traffic may be transported by protestants 
whose authority enables them to transport commodities requiring special 
handling or use of special equipment, because of size or weight. MC-109060, 
Sub 57, Julia L. Hagan Ext.—Poles, Piling, Lumber & Ties, 11-26-58, Div. 1. 


21.73 Nature of Article 


21.73 Commodity description ‘“‘such merchandise as is dealt in by 
wholesale and retail hardware stores’’ includes only such commodities as are 
commonly or ordinarily dealt in by such stores in usual course of their 
business, 62 M. C. C. 106, and 69 M. C. C. 574. This description does not 
limit respondent to goods intended for sale in hardware stores, but it does 
limit it to goods of kind generally sold in such stores, as distinguished from 
grocery, dry goods, candy, stationery, drug, and other stores specializing in 
particular types of merchandise. MC-C-2101, Houff Transfer, Inc.—Revoca- 
tion of Cifes, .... M. C. C. , 11-26-58, Div. 1. 


21.77 Auxiliary & Supplemental Rail Service 


21.77 Traffic proposed to be handled in applicant’s service will be 
received from, or delivered to, rails at points intermediate on its presently 
authorized routes, rather than at Littleton or Intervale. Recommended con- 
dition requiring an immediately prior or an immediately subsequent move- 
ment by rail would necessitate transfer of considered traffic from or to 
Railroad (Boston & Maine) at either of last-mentioned points. Therefore, 
pertinent restriction hereinafter set forth will be modified so as to enable 
performance of proposed services. MOC-75872, Sub 21, Boston & Maine 
Transp. Co. Ext.—Littleton, N. H., 12-5-58, Div. 1. 
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21.77 Rail-haul restriction is unnecessary, and rights acquired should 
be restricted only to extent that those held by Truck Lines in same territory 
are restricted. MC-F-6528, Burlington Truck Lines, Inc.—Pur.—W. 
Love, .... M. C. C. » 12-83-58, Div. 4. 


21.8 Conversion of Operation 
21.82 Irregular to Regular 


21.82 Brady case, 47 M. C. C. 23, noted how regular-route operation 
may tend to evolve from an irregular-route operation, and outlined criteria 
which generally mark regular-route service. MC-35380, Sub 1, 8S. W. Belnap 
Ext.—Las Vegas, Nev., .... M. C. C. , 12-1-58, Commission. 


22. Commodity Authority 
22.0 Generally 


22.00 Intended Use 


22.00 Commodities which are used predominantly or solely in par- 
ticular manner, carrier, with authority dependent on intended future use, is 
justified in assuming that they will be so used and in absence of information 
or notice to contrary may assume without making investigation that ship- 
ments offered are intended for that use. Compare 61 M. C. C. 666, and 69 
M. C. C. 657. 


It would cast an unreasonable burden upon respondent to predetermine 
actual use to be made of these articles at time of shipments to dealers if 
indeed such disposition could then be ascertained. MC-C-2158, Contractors 
Transit, Inc.—Investigation & Revocation, .... M. C. C. ...., 12-4-58, 
Div. 1. 


22.01 Interpretation 


22.01 Where, as here, use of general terms or classifications to describe 
grants of operating authority subsequently is used as basis for claims of 
authority to render service which appear on their face to differ radically 
from that originally intended, Commission is warranted in looking behind 
certificates issued to determine scope of that authority. 


Interpretations of long-standing are entitled to great weight and should 
not be overruled on specious grounds. MC-83539, Sub 25, C. & H. Transp. 
Co., Inc. Ext.—Pipe, .... M. C. C. , 12-16-58, Div. 1. 


22.01 Certificate authorizing transportation of general commodities 
with specified exceptions, among them commodities requiring special equip- 
ment, found not to include right to transport guided missiles when packed 
and mounted upon specially built government-owned trailers. MC-80250, 
Houston & North Texas Motor Freight Lines, Inc.—Interpretation of Ctfe, 

, 11-26-58, Div. 1. 


22.04 “Field of Service” 


22.04 Following usual rules of construction, paragraph (2) of Mercer 
description 74 M. C. C. 459 must be read with paragraph (1) and is limited 
to oil and gas industry and does not cover movement of any commodities 
except when incidental to and used in various phases of natural gas and 
petroleum industry. Compare 51 M. C. C. 717. MC-83539, Sub 25, C. & H. 
Transp. Co., Inc. Ext.—Pipe, .... M. C. C. , 12-16-58, Div. 1. 


22.06 Descriptions 


22.06 In describing commodities, it is sometimes even necessary to 
identify them by type of equipment used in their transportation. In case 
of commodities of unusual size or weight, desire for an accurate commodity 
description prompts use of phrase “requiring special equipment.’’ M 
Houston & North Texas Motor _— Lines, Inc.—Interpretation of Ctfe, 

, 11-26-58, Div. 
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22.08 Proof of Special Commodity Class 
22.08 As term “subsistence’”’ is susceptible to various interpretations 
and inasmuch as commodities sought to be transported appear to be limited 
to perishable food and foodstuffs, findings will be governed accordingly. 
MC-109326, Sub 71, C & D Transp. Co., Inc. Ext.—New Orleans to Orange, 
cee es De , 12-1-58, Commission. 


22.1 Products of Agriculture 
22.10 Generally 


22.10 Applicant lawfully cannot transport canned citrus juices under 
its authority to transport ‘“‘agricultural products.” MC-110190, Sub 27, Penn- 
Dixie Lines, Inc. Ext.—Philadelphia, .... M. C. C. , 11-26-58, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Terms “liquid petroleum products” and “petroleum products” 
as used in certificates issued in these proceedings do not include petroleum; 
and such certificates at time of grant thereof were not intended to authorize 
transportation of petroleum. MC-C-1685, Collett Tank Lines v. R. B. “Dick” 
Wilson, Inc., .... M. C. C. , 12-5-58, Div. 1. 


22.54 Industrial Chemicals & Acids 

22.54 It appears that some of chemicals involved may not fall within 
definition of liquid chemicals as defined in 63 M. C. C. 677; hence grant of 
authority to transport chemicals will not be described by reference thereto. 
MC-92983, Sub 2738, Eldon Miller, Inc. Ext.—Ordill, Ill., 12-17-58, Div. 1. 


22.6 Industrial Manufactures 


22.64 Construction Material 


22.64 Carrier with authority to transport building materials is author- 
ized to transport any commodity included in Appendix VI of Descriptions 
case, 61 M. C. C. 209, without specific inquiry as to its intended future use, 
provided that at time of movement it does not have knowledge that com- 
modity is to be used for some purpose other than as building material. 
MC-C-2159, Contractors Transit, Inc.—Investigation & Revocation, 

, 12-4-58, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Petitioners’ authority to transport “heavy machinery and parts 
thereof” encompasses only movements of parts when transported with ma- 
chinery in connection with which they are to be utilized. See 52 M. C. C. 
368; 51 M. C. C. 735; and 32 M. C. C. 621. 

Desired modification can be accomplished by deleting word “thereof” 
in commodity description and altering it to read “heavy machinery and 
heavy machinery parts and attachments,” which, under prior construction 
of similar terms, will authorize transportation of heavy machinery and 
heavy machinery parts either separately or together and, if together, whether 
or not parts are constituents of specific machinery being transported. See 
62 M. C. C. 727; 48 M. C. C. 199; 71 M. C. C. 3938. MC-2482, Kuntz & Joyce 
—Petition for Modification of Ctfe, yess oo oe oe » 12-16-58, Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Term “canned goods” has been long and consistently held by 
Commission to embrace only foods which have been processed for preserva- 
tion and placed for preservation, (as distinguished from mere convenience 
in packaging) in hermetically sealed containers. Compare 61 M. C. C. 311; 
67 M. C. C. 279; and 68 M. C. C. 29. MOC-110190, Sub 27, Penn-Dixie Lines, 
Inc. Ext.—Philadelphia, .... M. C. C. , 11-26-58, Div. 1. 





606 I. C. C. PRACTITIONERS’ JOURNAL 





22.84 Beverages 


22.84 In order to avoid any possible ambiguity, instead of imposing 
restriction, authority will be granted to transport alcoholic beverages and 
spirits to be used in alcoholic beverages only. Such grant will conform to 
evidence adduced and will accomplish result desired to be reached by amend- 
ment by making it clear that no authority is being granted to haul alcohols 
intended for industrial uses. MC-92983, Sub 289, Eldon Miller, Inc. Ext.— 
Alcoholic Beverages, 12-12-58, Div. 1. 


22.9 Miscellaneous Manufactures 
22.91 Light Chemicals & Drugs 


22.91 Terms “insecticides” and ‘‘antifreeze compounds” refer in each 
instance to finished products. Authority to transport such finished products 
does not include right to transport specific base materials, ingredients, or 
parts out of which they are manufactured or formed, unless, of course, such 
ingredient or mixture involved is itself an insecticide or antifreeze compound. 
Compare 48 M. C. C. 455, and 67 M. C. C. 5, where similar distinctions were 
drawn. MC-C-2101, Houft Transfer, Inc. —Revocation of Ctfes, — 

, 11-26-58, Div. 1. 


oy Qualification of Applicant & Providence of Operation 
23.0 Generally 


23.01 Substitutions 


23.01 Applicant’s past motor carrier operations have been exception- 
ally profitable; and his executor, who has been substituted as applicant 
herein and is continuing transportation business of deceased, should have no 
difficulty in acquiring additional equipment needed to provide proposed 
service. Substituted applicant is fit and able, financially and otherwise, 
to engage in proposed operations. MC-114890, Sub 9, C. E. Reynolds Ext. 
—Atlas, Mo., 12-16-58, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Applicant had no choice but to present financial picture of its 
operations as they then existed, and fact that such operations were and are 
largely intracity does not render statement unworthy of consideration. 
MC-117324, Ft. Dodge Transp. Co. Com. Car. App., 12-2-58, Div. 1. 


23.10 Exhibits, contents of which were subject of thorough interroga- 
tion by protestants on cross-examination, indicate clearly that applicant’s 
financial position is satisfactory and that it is fit in this respect to perform 
service proposed. MOC-110117, Sub 11, Kendrick Cartage Co. Ext.— 
St. Louis, Mo., .... M. C. C. , 12-5-58, Div. 1. 


23.10 Although applicant’s current liabilities exceed its current assets, 
its decreasing deficits and its income during first four months of 1958 indi- 
cate that applicant’s operations are becoming profitable. It also was able 
to write off substantial amount of income as depreciation. It would appear, 
therefore, that applicant is in position to meet its current liabilities. MC- 
114699, Sub 9, Tank Lines, Inc. Ext.—Tallow, 12-19-58, Div. 1. 


23.5 Relation to Patron 
23.50 Generally 
23.50 As applicant intends to render specialized service dedicated to 
Merritt’s exclusive use and key its operations to those of Merritt, close affi- 


liation between two parties should not serve as bar to grant of authority 
here. MC-117330, Flemington Transp. Inc. Cont. Car. App., 12-23-58, Div. 1. 
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23.6 Unauthorized Operations 


23.60 Generally 


23.60 Applicant’s contumacious flouting of provisions of Act requires 
conclusion that it is unfit properly to conduct proposed operation and that 
application should be denied. 

Compliance with statutory requirements should not be subordinated 
to needs of shippers who are culpably implicated in applicant’s unauthorized 
operations and who have made no investigation to determine whether other 
motor carriers could provide service. MC-116820, Motor Truck & Equipment 
Co., Inc. Com. Car. App., 11-21-58, Div. 1. 


23.61 Extenuating Facts 


23.61 Finding no extenuating circumstances which would excuse his 
illegal operations, applicant has failed to establish his fitness to perform 
proposed service. Compare 76 M. C. C. 103; and 76 M. C. C. 107. MOC-9510, 
Sub 5, Wm. P. Hoyt Ext.—Feldspar, .... M. C. C. ...., 12-15-58, Div. 1. 


23.62 Good Faith 


23.62 Although applicant required authority for transportation of 
these juices and though it transported commodities without authority, there 
is no indication this was done in bad faith since applicant is primarily hauler 
of exempt commodities. While applicant’s unauthorized operations are not 
condoned, such operations do not warrant finding that applicant is unfit to 
perform operation authorized herein. C-118255, Sub 3, Milk Transport, 
Inc. Ext.—Bulk Commodities, .... M. C. C. ...., 12-3-58, Div. 1. 


23.62 Belief that operations conducted were not unlawful does not in 
itself constitute excuse in view of fact that applicant is deemed to have had 
due notice of Leasing Regulations by their publication in Federal Register; 
nevertheless division 1 does not believe that it deliberately intended to 
flout law. Under circumstances presented in this proceeding, finding of 
unfitness is not warranted. Applicant is admonished, however, to refrain 
from such practices in future. MC-108651, Sub 10, R. B. Moore, Inc. Ext.— 
Pa., 12-2-58, Div. 1. 


23.7 Past Violation of Laws or Regulations 
28.71 Safety 


23.71 Individual who takes regulation as lightly as it is now apparent 
that applicant has and knowingly ignores requirements that he obtain 
operating authority and comply with Commission’s safety and other regula- 
tions should not be granted additional authority to conduct interstate opera- 
tions. MC-115399, Sub 4, J. J. Gentry Ext.—Douglas County, b seas 
M. C. C. ...., 12-19-58, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Certain limitations in protestant’s service do not, however, re- 
lieve applicant of his burden of proving need for proposed service. MC- 
115480, Sub 2, E. L. Bangerter Ext.—Colo., Utah & Wyo., 11-26-58, Div. 1. 


24.01 Although shipper hopes that its production of mobile homes 
will increase in future, thus requiring an expansion of its sales territory, 
there is nothing in record to warrant grant of authority based on this 
expectation. Evidence of such conjectural nature will not support finding 
of need for service to all points in broad destination territory sought. 
MC-116078, Sub 5, J. C. Barrett Ext.—Britton, S, Dak., 12-19-58, Div. 1. 

24.01 Protestant, having once turned down traffic, cannot now be 
heard to object to grant to willing carrier. MOC-100826, Sub 71, C & D 
jae bn Inc. Ext.——New Orleans to Orange, .... M. C. C. ...., 12-1-58, 
‘om mission. 





608 I. C. C. PRACTITIONERS’ JOURNAL 





24.01 Act requires showing by person seeking certificate that service 
proposed to be rendered is or will be required by present or future public 
convenience and necessity. In determining issue of public convenience and 
necessity, primary question, in substance, is whether operation will serve 
useful public demand or need. In each case, burden is upon applicant to 
prove affirmatively that proposed operation will meet this test, among others. 
rw a Ss C. & H. Transp. Co., Inc. Ext.—Pipe, .... M. C. 

-16-58, Div. 1. 


24.01 It is hardly feasible in requesting transportation service for 
special products here involved to pinpoint each future shipment and each 
potential destination point. MC-4405, Sub 301, Dealers Transit, Inc. Ext. 
—yYork, Pa., 12-3-58, Div. 1. 


24.01 Applicant must establish his fitness in every application proceed- 
ing before he can be granted authority. See, for example, 48 M. C. C. 399, 
402. MC-115399, Sub 4, J. J. Gentry Ext.—Douglas County, Oregon, ... 
M. C. C. ...., 12-19-58, Div. 1. 


24.01 In absence of showing that existing carriers are unable or un- 
willing to meet shipper’s reasonable transportation requirements, no addi- 
tional authority should be granted here. MC-35628, Sub 216, Interstate 
Motor Freight System Ext.—Mt. Prospect, Ill., 12-15-58, Div. 1. 


24.01 Mere desire to render proposed service is not sufficient ground 
upon which to base grant of authority. MC-68618, Sub 26, Los Angeles- 
Seattle Motor Express, Inc. Ext.—Dairy Products, 12-1-58, Div. 1. 


24.01 In application for certificate, burden of proof is upon applicant 
cr applicants to establish by substantial evidence that there is need for 
proposed service which cannot be satisfied by presently authorized carriers. 
— Sub 255, E. B. Matlack, Inc. Ext.—Petroleum Coke, 11-28-58, 

5 


To Same Effect: 


- MC-73165, Sub 160, Eagle Motor Lines, Inc. Ext.—Lumber, 11-24-58, 
ov. a. 


MC-110828, Sub 5, R. A. Leiphart Trucking, Inc. Ext.—Groceries, 
12-17-58, Div. 1. 


MC-111812, Subs 88 & 40, Midwest Coast Transport, Inc. Ext.—Meats, 
etc. to Nev. & Calif., 12-9-58, Div. 1. 


MC-117369, S. T. Ray Com. Car. App., 12-5-58, Div. 1. 


24.01 In proceedings such as this, it is incumbent upon applicant to 
prove by convincing evidence that there is or will be need for proposed 
service, that traffic is or will be available for and require movement, and 
that its services will be used in event requested authority is granted. MC- 
— Sub 6, Neuman Transit Co., Inc. Ext.—Riverton, Wyo., 12-19-58, 

w.. 3 


24.01 Resolutions of Raritan and Middletown Township Committees 
which express public need for proposed service, at best, are but reflections 
of persons testifying with respect to them. See 68 M. C. C. 385. They will 
not be further considered in connection with other evidence presented herein. 
MC-106207, Sub 6, New York, Keansburg, Long Branch Bus Line, Inc. Ext. 
—Raritan Township, 11-28-58, Div. 1. 


24.01 It appears that none of supporting dealers controls selection of 
carrier or mode of transportation to be used for traffic; and there is no 
assurance that proposed service would be used even if authorized. Denied. 
MC-115162, Sub 84, Walter Poole Ext.—Ripon, Wis., 12-16-58, Div. 1. 


24.03 Contract Carriage 
24.03 There is no showing here that those who control and route traffic 


are in any way concerned with outcome of this proceeding. In addition, 
there are available services of protestant rail and motor carriers who are 


eee ey 
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willing to handle this traffic. In circumstances, applicant has failed to 
sustain his burden of proving that proposed operation would be consistent 
with public interest. MC-52676, Sub 6, T. E. Fletcher Ext.—Bituminous 
Coal, 12-18-58, Div. 1. 


24.03 Shipper requires transportation designed especially for its pro- 
fessed needs, as its commodities require transportation in vehicles set aside 
for that purpose. Applicant has worked closely with supporting shipper, 
utilizes special equipment to transport commodities and has satisfactorily 
served shipper for many years. Accordingly, operations hereinafter de- 
scribed in findings will be authorized. MC-106557, Sub 5, Pamco, Inc. Ext. 
— Additional Commodities, 12-2-58, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Shipper’s use of applicant’s service will increase greatly in 
future because of its new policy calling for prepayment and retention by 
shipper of control over transportation, which will make motor carrier de- 
livery more attractive to customers and will end large movements of cement 
in customer’s trucks. MC-108461, Sub 59, Whitfield Transp., Inc. Ext.— 
Devils Slide, Utah, 11-26-58, Div. 1 


24.1 Patron Need 


24.10 Requisite Proof 


24.10 Past continued performance of lawful transportation under 
proviso is itself evidence of public need for continuance thereof. 38 M. C. C. 
547; 45 M. C. C. 211; and 57 M. C. C. 395. MOC-F-6595, Expressways, Inc. 
—Pur. (Por.)—James & Irene C. Warner, .... M. C. C. » 12-18-58, 
Div. 4. 


24.10 There must be something more than mere conjecture to sup- 


port conclusion that proposed service is needed and would be used; and 
probable scope and extent of such need and use must be shown. MC-96025, 
Sub 22, D. W. Hoskins Ext.—Lumber, 12-19-58, Div. 1. 


24.10 While motor carrier is not entitled, as matter of right, to 
authority merely because there is no other motor service available, prac- 
ticability and inherent advantages of proposed service, plus requests that 
have been received by supporting shipper that considered commodities be 
handled in bulk, indicate reasonably certain prospect that proposed service 
will be utilized in near future. MC-929838, Sub 289, Eldon Miller, Inc. Ext. 
—Alcoholic Beverages, 12-12-58, Div. 1. 


24.10 In absence of shipper support of application, there is nothing 
upon which to make finding that there exists need for service. MC-117138, 
+ 1, Public Freightways Ltd. Com. Car. App., .... M. C. C. , 12-19-58, 

ws. Ta 


24.10 Although Tennessee Products professes need for motor carrier 
service to transport bulk dry commodities in hopper vehicles, it has not 
heretofore made such shipments; and evidence adduced in support of such 
service is too general and indefinite to support grant of authority therefor. 


MC-110698, Sub 91, ard Tank Line, Inc. Ext.—Hamilton & Hickman 
Counties, Tenn., .... M. C. , 12-16-58, Div. 1. 


24.11 Preference or Desire 


24.11 Shippers’ mere desire for single-line service is not sufficient to 
warrant grant of authority where, as here, they have failed to utilize or to 
show existing motor carrier service available to be unsatisfactory. Appli- 
cation should be denied. MC-111812, Subs 38 & 40, Midwest Coast Trans- 
port, Inc. Ext.—Meats, etc. to Nev. & Calif., 12-9-58, Div. 1. 


24.11 Mere desire by vendee to institute service, unsupported by evi- 
dence of need therefor, does not provide sufficient basis for finding that 
proposed transaction would be consistent with public interest. 50 M. C. C. 
Le i her ke Cc. D. Zimmerman—Pur. (Por.)—Shoemaker Bros., Inc., 

-16-58, Div. 4. 
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24.12 Inadequate Patron Facilities 


24.12 Lack of loading facilities seems clear indication that supplier 
is not interested in shipping cement by motor freight. MC-115162, Sub 387, 
Walter Poole Ext.—Mobile, Ala., 11-26-58, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Single-line carriers, where available, are handicapped by fact 
that their equipment is located at points comparatively distant from ship- 
pers’ plants, and as consequence, it would be difficult for them to render 
expeditious service. MC-108651, Sub 10, R. B. Moore, Inc. Ext.—Pa., 
12-2-58, Div. 1. 


24.16 Commercial Competition 


24.16 Supporting shipper cannot successfully distribute its products 
from its Bessemer plant to Ohio territory here involved, in competition with 
other producers of cement, without motor carrier service. Its competitors 
located at other points in Pa. have motor carrier service available. Permit 
granted. MC-17379, Sub 6, Dorothy C. Madrid Ext.—Monroe County, Ohio, 
12-16-58, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 Applicant’s operations conducted over long period of time, even 
though performed in good faith, are insufficient proof of need for continua- 
tion of that service in absence of shipper testimony showing real need 
therefor. MC-110828, Sub 5, R. A. Leiphart Trucking, Inc. Ext.—Groceries, 
12-17-58, Div. 1. 

24.17 Prior operations constitute convincing evidence of need for 
continuance of service performed by Greyhound. MC-C-2088, Service to 
and from Ar Jackson, S. Car. by Atlantic Greyhound Corp., .... M. C. C. 
o0cey BaREoee, BN. Bs 


24.2 Traffic Available 
24.23 Possibly 


24.23 Possible need for movement of intrastate traffic is not sufficient 
basis for grant of interstate authority. MC-59150, Sub 8, Ploof Transfer 
Co., Inc. Ext.—S. Car., 11-26-58, Div. 1. 

24.23 Although Fisher hopes to make sales direct to consumers in 
future, record before Commission is completely devoid of any evidence to 
indicate that this hope is any more than bare possibility. Denied. MC- 
110130, Sub 7, Joe & Merrick Warren Ext.—Bituminous Coal, 12-17-58, 
Div. 1. 


24.25 New or Increased Traffic 


24.25 In past, consideration has been given to potential increase and 
expansion of markets for relatively new traffic, and Commission is cognizant 
of difficulty of shippers to specify, with complete exactness, volume of in- 
volved commodities to be moved from proposed origin point to given desti- 
netion area. MC-104654, Sub 115, Commercial Transport, Inc. Ext.— 
Warren County, Ohio, 11-26-58, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 


24.30 Generally 


24.30 Comparative level of rate structures cannot be considered as 
predicate for denial of authority sought any more than it could be so 
considered in support of grant of authority. MOC-52964, Sub 5, Freight 
Transit ~~ Ext.—Conversion to Regular Routes, .... M. C. C. ...., 
12-16-58, Div. 1. 


24.30 Mere desire on part of shipper for rate advantage standing alone 
will not warrant conclusion that there is need for service. MO-116045, 
Sub 6, Neuman Transit Co., Inc. Ext.—Riverton, Wyo., 12-19-58, Div. 1. 
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24.4 Adequacy of Facilities 
24.44 Tank-Truck Equipment 


24.44 Application cannot be rejected on conclusion that available 
traffic is now being handled in barrels rather than in bulk. To do so would 
be to deny shipping public advantages of new and distinctive service because 
present service of different type is adequate. MC-92983, Sub 289, Eldon 
Miller, Inc, Ext.—Alcoholic Beverages, 12-12-58, Div. 1. 


24.46 Special Truck Equipment 


24.46 Supporting shipper requires services of carrier which possesses 
equipment suitable for transporting, loading, and unloading bulky wheeled 
equipment, and which would combine individual shipments into T.Ls., with 
ability to provide multiple deliveries en route. MC-52858, Sub 73, Convoy 
Co. Ext.—S. Dak., 12-17-58, Div. 1. 


24.46 Evidence clearly shows that trailers here involved were espe- 
cially designed and specially built to accommodate described missiles, and 
that their use is necessary and required in order to move missiles safely and 
with maximum expedition over highways in various states. It is clear, 
therefore, that these trailers are ‘‘special equipment,’ and that they are 
“required” for transportation of missiles. This conclusion must follow 
when one considers that unless these missiles are so transported they would 
be about 14 feet wide, requiring special authorization for their transpor- 
tation through many states. 


Authority held by petitioner excepts transportation of commodities 
“requiring special equipment.’”’ MC-30250, Houston & North Texas Motor 
Freight Lines, Inc.—Interpretation of Ctfe, .... M. C. C. ...., 11-26-58, 
Div. 1. 


24.5 Adequate Amount of Service 
24.51 Emergency Shipments 


24.51 Emergency service has not heretofore been required, and future 
need for such service is highly indefinite and speculative. Clearly, this does 
not afford sufficient basis for grant of authority. MC-27962, Sub 12, Craun 
Transp., Inc. Ext.—W. Va., 11-28-58, Div. 1. 


24.53 Railroad 


24.53 Evidence here discloses that rail service will not completely 
tulfill supporting shipper’s needs for movement of traffic to consignees which 
are located at off-rail points or who cannot accept or unload rail tank-car 
shipments. MC-111138, Sub 8, Colonial & Pacific Frigidways, Inc. Ext.— 
Oils & Wines, .... M. C. C. ...., 12-5-58, Div. 1. 


24.53 Rail service is unsatisfactory due to its time-consuming loading 
procedures, slow transit time, and inability to serve shipper’s customers not 
located on rail sidings without additional movement by motor. MC-52858, 
Sub 73, Convoy Co. Ext.—S. Dak., 12-17-58, Div. 1. 


24.53 Shipper points out slow service by railroads and their lack of 
flexibility. While these limitations of rail service are stated in general 
terms, inherent advantages of proposed service are unquestionable, and 
shipper’s testimony cannot be discounted and application denied solely on 
grounds that existing rail service can move available traffic. MC-113855, 
Sub 25, International Transport, Inc. Ext.—Detroit, Mich., 12-19-58, Div. 1. 


24.54 Motor Bus 


24.54 In absence of some showing by opposing carriers above and 
beyond their bare reference to their authorities on file with Commission, it 
cannot be found that they are in position to supply needed service. MC- 
117824, Ft. Dodge Transp. Co. Com. Car. App., 12-2-58, Div. 1. 
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24.55 Motor Truck—Common Carrier 


24.55 One or two failures not considered sufficient to make finding that 


service rendered is inadequate. MC-73165, Sub 160, Eagle Motor Lines, Inc. 
Ext.—Lumber, 11-24-58, Div. 1. 


24.59 Water Carrier & Forwarder 


24.59 Evidence fails to establish that presently authorized water car- 
riers are unable or unwilling to transport this traffic if tendered to them. 
Denied. W-485, Sub 18, Sause Bros. Ocean Towing Co., Inc. Ext.—General 
Commodities, .... I. C. C. , 11-26-58, Div. 1. 


24.6 Adegete Quality of Service 
24.60 Generally 


24.60 Few cited instances of unsatisfactory service by existing motor 
carriers are too remote, infrequent, or isolated to establish any material 
inadequacies or deficiencies in their service. MC-116762, Sub 1, Newport 
Transp. Co. Com. Car. App., 12-24-58, Div. 1. 


24.65 Semi-Processed Material 


24.65 Rail service is not sufficiently flexible to meet shipper’s require- 
ments for movement of considered commodities where shipments in smaller 
quantities than rail tank C.Ls. are required. MC-114699, Sub 9, Tank 
Lines, Inc. Ext.—Tallow, 12-19-58, Div. 1 


24.7 Single-Line Service 
24.70 Generally 


24.70 Shippers are not entitled as matter of right to single-line motor 
carrier service to every point shipped when reasonably adequate single-line 
or joint-line service is available and untried. MC-111812, Subs 38 & 40, 
—e Coast Transport, Inc. Ext.—Meats, etc. to Nev. & Calif., 12-9-58, 
Dev. i. 

24.70 National Transportation Policy does not contemplate that all 
shippers and all points are entitled to single-line motor carrier service. 
MC-59150, Sub 8, Ploof Transfer Co., Inc. Ext.—S. Car., 11-26-58, Div. 1. 


24.71 Requisite Proof 


24.71 Supporting witnesses claim that joint-line service is slow or 
otherwise undesirable but there is no specific evidence showing that they 
have used such service or, if having used it, that it is inadequate to meet 
their reasonable needs. MC-30887, Sub 225, Kenosha Auto Transport Corp. 
Ext.—Montebello, Calif., .... M. C. C. » 11-26-58, Div. 1. 


24.77 Scheduled Operation 


24.77 Service needed cannot be met by interchange arrangements be- 
cause of possibility of delays at multiple interchange points. MC-69865, 
Sub 4, Contract 7 er Service, Inc. Ext.—Laminated Wood Products, .... 

. & C. , 12-3-58, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Applicability of deviation order must be limited to those situa- 
tions where closing of gate had been recent occurrence. 72 M. C. C. 691, 
694. MO-C-2088, Service to & from Ft. Jackson, S. Car. by Atlantic Grey- 
hound Corp., .... M. C. C. , 11-21-58, Div. 1 
25.07 Requisite Proof 

25.07 Applicant has failed to establish that it is presently competitor 
over its authorized routes and therefore, application should be denied. MO- 
29647, Sub 27, Charlton Bros. Transp. Co., Inc. Ext.—Harrisburg Alternate 
Route, .... M. C. C. , 11-26-58, Div. 1. 
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25.07 Applicants seeking authority to operate over alternate routes 
consistently have been required to meet three concurrent tests. They are: 
(a) applicant must presently be operating between both termini under ap- 
propriate authority over practicable and feasible route; (b) applicant opera- 
ting over such routes must be moving substantial volume of traffic in ef- 
fective competition with other carriers operating between these termini over 
direct routes; and (c) competitive situation must remain unchanged if 
authority sought is granted. 


In order to satisfy first two tests prerequisite to grant of authority to 
operate over alternate route, applicant must show that it conducts substan- 
tial operations over its authorized service route. However, in 71 M. C. C. 938, 
an alternate to an alternate route was granted where it was shown with as- 
surance that past service could, had there been no prior grant of alternate 
route, have been performed with equal effectiveness competitively over 
service route, and where competitive situation would not be materially 
changed. MOC-110825, Sub 11, Tra Lines Ext.—Alternate Route— 
Wichita to Albuquerque, .... M. C. C. , 11-21-58, Commission. 

To Same Effect (3 tests): 

MC-29647, Sub 27, Charlton Bros. Transp. Co. Inc. Ext.—Harrisburg 
Alternate Route, .... M. C. C. , 11-26-58, Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1, except as otherwise stated: 


Transcon on | MC-110325, Sub 11, Wichita, Kan. to Albuquerque, N. Mex., 


-:* 21-58, Commission. Prior report, 74 M. C. C. 
237, RD 


25.09 Denied for Failure of Proof 


25.09 Alternate Routes Denied by Div. 1: 


Charlton Bros. Transp. Co., Inc., MC-29647, Sub 27, Harrisburg, Pa., .... 
M. C. C. , 11-26-68. 


26. Peasnientton of Sound Transportation Conditions 


26.1 “Follow the Traffic’? Doctrine 
26.10 Rule Since April 20, 1958 
26.10 While grant of operating authority cannot be based solely on 
applicant’s desire to follow-the-traffic of its shippers, instant application 
need not be denied merely because traffic which is involved is traffic which 
applicant is already transporting in intrastate commerce from another 


origin. 61 M. C. C. 748 distinguished. MC-110117, Sub 11 
Cartage Co. Ext.—St. Louis, Mo., .... M. C. C. , 12-5-58, Div. 


26.4 Promote Operating Economy 
26.48 Balance Traffic 


26.48 No doubt grant of authority herein would aid applicant in ob- 
taining balanced operations, but this is no valid reason for subjecting 
existing carriers to added competition of proposed operation, especially in 
absence of any clear need for such service. W-485, Sub 18, Sause Bros. 
Ocean Towing Co., Inc. Ext.—General Commodities, .... M. C. C. .... 


11-26-58, Div. 1. 
26.7 Effect Upon Other Carriers 
26.70 Generally 


26.70 Since traffic will originate from mills not presently supplying 
any lumber, due to inability of shippers to get required service, none of 
existing carriers is transporting any of traffic and thus no diversion of traffic 
will result from grant of authority. MC-117277, R. B. Browns Cont. Car 
App., 12-8-58, Div. 1. 


— 
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26.70 Commission would be derelict in duty of fostering sound eco- 
nomic conditions in transportation if either applicant were allowed to extend 
its operations to detriment of other carriers operating in each area. MC- 
$0837, Sub 225, ———e gas aan Corp. Ext.—Montebello, Calif., 
occe Me aby , 11-26-58, Div. 1. 


26.71 Rights of Existing Carriers 


26.71 Existing carriers should normally be accorded right to transport 
all traffic which they can handle adequately, efficiently, and economically in 
territory served by them before additional carrier is permitted to enter field 
in competition with them. MC-112898, Sub 9, Bulk Transport Co. Ext.— 
Elk Grove Township, Ill., .... M. C. C. , 11-26-58, Div. 1. 

To Same Effect: 


MC-73381, Sub 6, Harris Truck Line, Inc. Ext.—Calif., .... M. C. C. 
.., 11-26-58, Div. 1. 
MC-8989, Sub 165, Howard Sober, Inc. Ext.—Melrose Park, Ill., .... 
M. C. C. , 11-26-58, Div. 1. 


MC-117369, S. T. Ray Com. Car. App., 12-5-58, Div. 1. 


26.71 Protestants have expressed willingness and readiness to meet 
reasonable requirements of supporting carriers, and they should be afforded 
opportunity so to do before competing operation is authorized. MO-117041, 
Jerome & Joseph Michel, Jr. Com. Car. App., 12-5-58, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Only minor portion of existing traffic has been shown to be 
presently transported by existing carriers, and diversion of that amount of 
traffic will not seriously affect protestants’ operations nor is such diversion 
considered inconsistent with public interest. MC-69865, Sub 4, Contract 
Carrier Service, Inc. Ext.—Laminated Wood Products, 
12-38-58, Div. 1 


26.79 Lack of Carrier Protestants 


26.79 Since no one opposes application in its present form, there is 
nothing to indicate that grant of authority sought would prove detrimental 
to other carriers. MC-1153879, Sub 8, J. D. Bohr, Jr. Ext.—Phosphate Rock, 
12-16-58, Div. 1. 


. eee ey 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Atlantic Content MC-1504, Sub 136, Ft. Jackson, S. Car., .... M. C. C. 
‘ 11-21-58, (embraced in MC- C- 2083). 


Braceo pin Co., Inc., MC-116612, Sub 1, Migrant Workers, 
M. C. C. ‘ 12-17-58. 


Ft. Dodge Transp. Co., MC-117324, Com. Car. App., 12-2-58. 

New York, Keansburg, Long Branch Bus Line, Inc., MC-106207, Sub 6, 
Raritan Township (N. J.), 11-28-58. 

Pan American Motor Coaches, MC-116611, Sub 1, Migrant Workers, . 
M. C. C. , 12-17-58 (embraced in MC-116612, Sub 1). 


Public Service Coordinated Transport, MC-3647, Sub 234, Special Operations, 
. M. , 12-5-58. 


Wirth, T. R., peaeeeiy Sub 1, lew Operations from & to Points in 
Monroe County, ms Ee > ae. Me » 12-4-58. 
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27.3 Motor Truck Common Carrier Operations 

27.31 Granted 

27.31 Applications by Motor Truck Common Carriers for New or 
Extended Operations Granted by Div. 1, except as otherwise stated: 
B-Line Transport Co., Inc., MC-6461, Sub 4, Ore Concentrates, 12-17-58. 
Barrett, J. C., MC-116073, Sub 5, Britton, 8S. Dak., 12-19-58. 
Belnap, S. W., MC-35380, Sub 1, Las Vegas, Nev., .... M. C. C. 

12-1-58, Commission. Prior report, 73 M. C. C. 98, reversed. 
Bohr, Jr., J. D., MC-115379, Sub 3, Phosphate Rock, 12-16-58. 
Boston & Maine Transp. Co., MC-75872, Sub 21, Littleton, N. H., 12-5-58. 
C & D Transp. Co., bet MC-109326, Sub 71, New Orleans, La. to Orange, 


TOE, ... M GC sss0p S00 Commission. Prior report, 76 
M. C. C. 265 reversed. 


Colonial & Pacific Frigidways, Inc., MC-111138, Sub 8, Oils & Wines, .... 
M. C. C. 8. 


eoeees 


Commercial Transport, Inc., MC-104654, Sub 115, Warren County, Ohio, 
11-26-58. 


Convoy Co., MC-52858, Sub 73, S. Dak., 12-17-58. 
Daily Motor Exp., Inc., MC-28439, Sub 82, New Holland, Pa., .... M. C. C. 
s 58. 


Dealers Transit, Inc., MC-4405, Sub 301, York, Pa., 12-3-58. 
Decato, H. A. & E. J., MC-55898, Sub 32, Lumber, 12-16-58. 
Expressways, Inc., MC-109873, Sub 8, Com. Car. App., .... 
12-18-58, Div. 4 (embraced in MC-F-6595). 
Freight Transit Co., MC-52964, Sub 5, Conversion to Regular Routes, . 
M. C. C. » 12-16-58. 


Frozen Food Exp., ‘MO-108207, Sub 57, Foodstuffs Requiring Refrigeration 
in Transit, « Me Me Ge away . 


Hagan, Julia L., since Sub 57, Poles, Piling, Lumber & Ties, 11-26-58. 
Hawley, Chas., MC-117303, Sub 1, Com. Car. App., 12-19-58. 

Hoskins, D. W., MC-96025, Sub 22, Lumber, 12-19-58. 

International Transport, Inc., MC-113855, Sub 25, Detroit, Mich., 12-19-58. 
ee AY & Transport Corp., MC-30837, Sub 225, Montebello, Calif., .... 


Ligon, Arnold, MC-35396, Sub 20, Kevil, Ky., .... M. C. C. , 11-28-58 
(embraced in MC-C-2028). 


Sargents, Ohio, Sub 22, .... M. C. C. ...., 11-28-58 (embraced 
in MC-C-2028). 


Little Audrey’s Transp. Co., Inc., MC-108053, Sub 18, Wash. & Oregon, 
12-9-58 (embraced in MC-111812, Sub 38). 


Midwest Coast Transport, Inc., MC-111812, Sub 38, Meats, etc. to Nev. & 
Calif., 12-9-58. 


Idaho, Sub 40, 12-9-58 (embraced in Sub 38). 
Milk —— — MC-113255, Sub 3, Bulk Commodities, .... M. C. C. 
Miller, Inc., Eldon, MC-92983, Sub 289, Alcoholic Beverages, 12-12-58. 
Ordill, Ill., Sub 273, 12-17-58. 
Moore, Inc., R. B., MC-108651, Sub 10, Pa., 12-2-58. 
Nowlin, A. J., MC-117343, Com. Car. App., .... M. C. C. , 12-5-58. 
Paffrath Bros., MC-114822, Sub 3, Phillipsburg, N. J., 11-24-58. 


Pirkle, Otto, MC-111375, Sub 2, Wis., 12-9-58 (embraced in MC-111812, 
Sub 38). 


Reliable Transp. Co., MC-40007, Sub 54, Alcohol, 12-15-58. 
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27.81 Granted (Continued) 
——_. oes Lines, Inc., MC-110505, Sub 36, Farm & Industrial Tractors, 
Rogers Cartage Co., MC-64932, Sub 239, Ordill, Ill., 12-17-58 (embraced in 
MC-92983, Sub 278). 
Ryder Tank Line, Inc., MC-110698, Sub 91, Hickman Counties, Tenn., 
M. C. C. a? * 16-58. 
Tank Lines, Inc., MC- 114699, Sub 9, Tallow, 12-19-58. 
Truck Transport, Inc., MC-115331, Sub 4, Ordill, Ill., 12-17-58 (embraced 
in MC-92983, Sub 273). 
Whitfield Transp., Inc., MC-108461, Sub 59, Devils Slide, Utah, 11-26-58. 
27.82 Denied 
27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1, except as otherwise stated: 
American Transfer & Storage Co., MC-111962, Sub 6, Pipe, .... M. C. C. 
, 12-16-58 (embraced in MC-83539, Sub 25). 
Arrow Trucking Co., MC-5623, Sub 6, Pipe, .... M. C. C. , 12-16-58 
(embraced in MC-83539, Sub 25). 
Bangerter, E. L., MC-115480, Sub 2, Colo., Utah & Wyo., 11-26-58. 
Bulk Transport Co., MC-112893, Sub 9, Elk Grove Township, II1., 
x. G , 11- 26-58. 
C. & H. Transp. Co., Inc., MC-83539, Sub 25, Pipe, ... 
12-16-58. 
Colonial & Pacific Frigidways, Inc., MC-111138, Sub 7, St. Paul, Minn., 
12-9-58 (embraced in MC-111812, Sub 38). 
Eagle Motor Lines, Inc., MC-73165, Sub 160, Lumber, 11-24-58. 
Gasoline Transport Co. (now Southern Tank Lines, Inc.), 2 apeege 
Sub 73, Hamilton & Hickman Counties, Tenn., .... M. C. 
12-16- 58 (embraced in MC-110698, Sub 91). 
ata J. a7 MC-115399, Sub 4, Douglas County, Oregon, .... 
2-19- 58. Prior report, 7-8-58, reversed. 
Harris ee Line, Inc., MC-73381, Sub 6, Calif., .... M. C. C. 
11-26-58. 
Hayes Freight Lines, Inc., MC-42329, Sub 130, Melrose Park, IIl., 
M. C. C. , 11-26- 58 (embraced in MC-8989, Sub 165). 
Hoyt, Wm. P., MC- 9510, Sub 5, Feldspar, .... M. C. C. , 12-15-58. 
International Transport, Inc., MC-113855, Sub 19, Melrose Park, Til., 
M. C. C. , 11-26-58 (embraced in MC-8989, Sub 165). 
meee Motor Freight System, MC-35628, Sub 216, Mt. Prospect, IIl., 
Jeffries mo Line, Inc., H. J., MC-113459, Sub 14, Pipe, .... M. C. C. 
.++, 12-16-58 (embraced ‘in MC- 83539, Sub 25). 
Jepgeea, H. G., MC-116624, Com. Car. App., ... » Se , 12-1-58, 
Commission. Prior report, 4-30-58, reversed. 
Kenosha Auto gag Corp., MC-30837, Sub 227, Kenosha, Wis., ... 
M. C. C. 11-26-58 (embraced in MC-30837, Sub 225). 
Leaman Transp. Corp., MC-104347, Sub 127, Petroleum Coke, 11-28-58 
(embraced in MC-107403, Sub 255). 
Leiphart Trucking, Inc., R. A., MC-110328, Sub 5, Groceries, 12-17-58. 
Little Audrey’s Transp. Co., Inc., MC-108053, Sub 17, Wis., 12-9-58 (em- 
braced in MC-111812, Sub 38). 
Los — Motor Exp., Inc., MC-68618, Sub 26, Dairy Products, 
Matlack, Inc., E. B., MC-107403, Sub 255, Petroleum Coke, 11-28-58. 
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27.32 Denied (Continued) 


Michel, Jerome & Joseph, Jr., MC-117041, Com. Car. App., 12-5-58. 
Motor Truck & Equipment Co., Inc., MC-116820, Com. Car. App., 11-21-58. 
Neuman Transit Co., Inc., MC-116045, Sub 6, Riverton, Wyo., 12-19-58. 
Newport Transp. Co., MC-116762, Sub 1, Com. Car. App., 12-24-58. 
Nolte, M. R. & M. D., MC-25869, Sub 7, Gypsum Products, 12-16-58. 
Ploof Transfer Co., Inc., MC-59150, Sub 8, S. Car., 11-26-58. 
Poole, Walter, MC-115162, Sub 37, Mobile, Ala., 11-26-58. 
Ripon, Wis., Sub 34, 12-16-58. 
Powell & Sons Trucking Co., BE. L., MC-14743, Sub 18, Pipe, .... M. C. C. 
, 12-16-58 (embraced in MC-83539, Sub 25). 
Presley, J. W., MC-30042, Sub 16, Pipe, .... M. C. C. ...., 12-16-58 
(embraced in MC-83539, Sub 25). 
Public hte oe Ltd., MC-117133, Sub 1, Com. Car. App., .... M. C. C. 
‘ -19-58. 
Ray, S. T., MC-117369, Com. Car. App., 12-5-58. 
Refiners Transport, Inc., MC- wage Sub 18, Hamilton & Hickman Counties, 
Og 204% Oe Ge C. 12-16- 58 (embraced in MC-110698, Sub 91). 
Robinson Transfer Motor Lines, - ae ee, Sub 27, Hamilton & Hick- 


man Counties, Tenn., .... m wssey ee 16- 58 (embraced in 
MC-110698, Sub 91). 


Ryder Tank Line, Inc., MC-110698, Sub 96, South Point, Ohio, 12-18-58. 
Sober, Inc., Howard, MC-8989, Sub 165, Melrose Park, Ill, .... M. C. C. 
, 11-26-58. 
Squaw Transit Co., MC-105920, Sub 7, Pipe, .... M. C. C. » 12-16-58 
(embraced in MC-83539, Sub 25). 


Stanton Transp. Co., MC-9787, Sub 18, Pipe, .... M. C. C. » 12-16-58 
(embraced in MC-83539, Sub 25). 


Ariz., Sub 19, 12-19-58. 
Stone Van, MC-103066, Sub 13, Pipe, .... M. C. C. » 12-16-58 (em- 
braced in MC-83539, Sub 25). 
Western Auto Transports, Inc., MC-8681, Sub 56, Import Motor Vehicles, 
ere - , 11-26-58 (embraced in MC-30837, Sub 225). 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Granted by Div. 1: 


Armored Carrier Corp., MC-112750, Sub 28, Points in 3 States, .... M. C.C. 
, 11-24-58. 
Browns, R. B., MC-117277, Cont. Car. App., 12-8-58. 
Central & Southern Truck Lines, Inc., MC-50132, Sub 35, St. Louis, Mo., 
11-26-58. 
National City, Ill., Sub 36, 11-26-58 (embraced in Sub 35). 
Clement, R. D., MC-117353, Cont. Car. App., 12-8-58 (embraced in MC- 
117277). 
Contract Carrier Service, Inc., MC-69365, Sub 4, Laminated Wood Products, 
ee ee 1 


Diamond Transp. System, Inc., MO-111472, Sub 56, Export, 12-17-58. 

Flemington Transp. Inc., MC-117330, Cont. Car. App., 12-23-58. 

Kendrick Cartage Co., MC-110117, Sub 11, St. Louis, Mo., .... M. C. C. 
, 12-5-58. 

Madrid, Dorothy C., MC-17379, Sub 6, Monroe County, Ohio, 12-16-58. 
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27.41 Granted (Continued) 

Pamco, Inc., MC-106557, Sub 5, Additional Commodities, 12-2-58. 
Reynolds, C. E., MC-114890, Sub 9, Atlas, Mo., 12-16-58. 

Warren Transport, Inc., MC-111326, Sub 4, Laredo, Texas, 12-18-58. 
Wilson, James, MC-117250, Cont. Car. App., 12-24-58. 

27.42 Denied 


27.42 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Denied by Div. 1: 


Craun Transp., Inc., MC-27962, Sub 12, W. Va., 11-28-58. 
Fletcher, T. E., MC-52676, Sub 6, Bituminous Coal, 12-18-58. 
Warren, Joe & Merrick, MC-110130, Sub 7, Bituminous Coal, 12-17-58. 


27.5 Water Carrier Operations 


27.52 Denied 


27.52 Applications by Water Carriers for New or Extended Operations 

Denied by Div. 1: 

Sause Bros. Ocean Towing Co., Inc., W-435, Sub 18, General Commodities, 
: a oh , 11-26- 58. 


28. Transfer, Modification or Revocation 


28.2 Modification 
28.20 Generally 


28.20 Findings in prior report bearing on authority required under 
sec. 214 of Act, modified. Prior report decided August 11, 1958 (not printed 
in full). MC-F-6618, Commercial Motor Freight, Inc.—Control & Merger— 
B. & N. Transp., Inc., .... M. C. C. , 12-22-58, Div. 4. 


28.22 Correction of Errors 


28.22 On reconsideration, certain conclusions concerning interpreta- 
tion of applicant’s presently held authority in 68 M. C. C. 804, (not printed), 
modified. MC-110190, Sub 27, Penn-Dixie Lines Inc. Ext.—Philadelphia, 
s<ne Va oo » 11-26-58, Div. 1. 


28.23 Remove Restrictions 


28.23 Upon reconsideration, findings in prior report, decided May 7, 
1958 (75 M. C. C. 258), modified to eliminate rail-haul restriction. MC-F- 
6528, Burlington Truck Lines, Inc.—Pur.—wW. B. Love, .... 

12-3-58, Div. 4. 


28.3 Revocation 
28.30 Generally 


28.30 Sec. 212(a) of Act provides that, after notice and hearing, cer- 
tificate may be revoked, in whole or in part, for wilful failure to comply 
with any term, condition, or limitation of such certificate. 


Defendant has ceased operations over certain of involved routes in 
violation of terms and conditions of its certificates. Such cessation of opera- 
tions must be construed to be “wilful” failure to perform as that term is 
used in sec. 212(a). MC-C-2069, Atlantic Greyhound Corp. v. Carolina 
Scenic Stages, Inc., 12-19-58, Div. 1. 

28.30 Order will be entered requiring respondent to achieve and 
thereafter to maintain compliance with Commission’s regulations and to 
cease and desist from its unauthorized operations, such order to remain in 
effect for period of one year, at end of which time respondent will by terms 
of order be permitted to petition Commission for vacation thereof, provided 
such petition is accompanied by offer to prove that such compliance as 
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Commission shall require has been achieved. Proceeding will be held open 
for further purpose of allowing bureau to petition at any time within that 
year for immediate suspension or for revocation of respondent’s certificates 
if compliance required is not reasonably forthcoming or is not sustained. 
MC-C-2102, Houff Transfer, Inc.—Revocation of Ctfe, .... M. C. 

11-26-58, Div. 1. 


28.31 Jurisdiction 


28.31 Issues here are as follows: Are respondent’s operations dor- 
mant? And, if so, should order be issued requiring him to institute opera- 
tions and to continue to maintain reasonable and adequate service? If 
order commanding compliance was issued and he wilfully failed to comply, 
Commission could then order that his certificate be revoked. Nowhere in 
this proceeding was issue of imposing restrictions raised, and there is no 
evidence that restriction would be in public interest. If at any time in 
future applicant should seek authority to transfer his certificate, Commis- 
sion has ample power under secs. 5 and 212(b) of Act to refuse to transfer 
certificate at that time, or can then attach such restrictions in transfer 
order as public interest and National Transportation Policy might require. 
MC-C-2125, John Hrnciar, Jr.—Investigation & Revocation of Ctfe, 

, 12-18-58, Div. 1. 


28.33 Continuous & Adequate Service 


28.33 Defendant’s certificates require it to render reasonably con- 
tinuous and adequate service to public. Failure to do so constitutes suffi- 
cient grounds for revocation of certificate. 


Defendant ordered to institute reasonably continuous and adequate 
service over such portions of its authorized routes within specified reasonable 
time. MC-C-2069, Atlantic Greyhound Corp. v. Carolina Scenic Stages, 
12-19-58, Div. 1. 


28.33 Fact of long nonoperation is undisputed, and in number of 
decisions relative to cessation of operations caused by financial difficulties, 
Commission or divisions thereof have concluded that such cessation must 
necessarily be held to result from voluntary or wilful acts of carrier. Clearly 
it is within Commission’s power to require defendant to reinstitute such 
operations and thereafter to maintain reasonably continuous and adequate 
service to public. MC-C-2016, Greyhound Corp. v. American Bus Lines, Inc., 

<5 a Oe , 12-9-58, Div. 1. 

28.33 Respondent found now to be rendering reasonably continuous 
and adequate service under his certificate of public convenience and neces- 
sity, but to have failed to have done so in past. Order entered requiring 
him to render reasonably continuous and adequate service hereafter. 
MC-C-2125, “7 ana th Jr.—Investigation & Revocation of Ctfe, .... 

. oo , 12-18-58, Div. 1. 


28.86 Past Unauthorized Operations or Violation of Law 


28.36 Defendant found to have been conducting unauthorized motor 
carrier operations. Cease and desist order entered. MC-C-2157, Julia L. 
Hagan v. Motor Trucking Co., Inc., .... M. C. C. , 11-28-58, Div. 1. 

28.36 Although respondent repeatedly contended that defects have 
been corrected, its persistence in such violations, despite admonitions and 
penalties, justifies characterizing its subsequent unauthorized operations 
and subsequent violations of type enumerated “wilful.” MC-C-2101, Houff 
Transfer, Inc.—Revocation of Ctfes, .... M. C. C. , 11-26-58, Div. 1. 


29. Abandonment 
29.2 When Granted 
29.20 Generally 
29.20 While, no doubt, abandonment of line will result in some in- 
convenience and perhaps higher costs to some users of line, applicant cannot 


be expected to continue unprofitable operations. F. D. 20115, Augusta R. Co. 
Abandonment, 11-21-58, Div. 4. 
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29.3 Determination of Earnings 


29.34 Taxes 


29.34 Property taxes in Iowa necessarily would not constitute savable 
expense in abandonment proceeding. F. D. 20174, Chicago, R. I. & P. R. Co. 
Abandonment—Waverly, Iowa Branch, 12-17-58, Div. 4. 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions imposed as in 257 I. C. C. 700. F. D. 20858, 
Atlantic Coast Line R. Co. Abandonment—(Por.) Everglades Branch, 
12-17-58, Div. 4. 

To Same Effect: 


F. D. 20408, Central of Georgia Ry. Co. Abandonment—(Por.) Eaton- 
ton-Machen, Ga., 12-22-58, Div. 4. 


F. D. 20174, Chicago, R. I. & P. R. Co. Abandonment—Waverly, Iowa 
Branch, 12-17-58, Div. 4. 

F. D. 20348, Denver & R. G. W. R. Co. Abandonment—Hooper Branch, 
11-21-58, Div. 4. 

F. D. 20299, Norfolk S. Ry. Co. Abandonment—Ellerbe Branch, 
11-25-58, Div. 4. 


F. D. 20236, Southern Pac. Co. Abandonment—(Por.) Los Gatos 
Branch, 12-22-58, Div. 4. 


29.8 Conditions 
29.81 Sale to New Operator 


29.81 Approval herein is specifically made subject to condition that if 
any part of line, tracks and appurtenant facilities essential to continued 
operation in performance of railroad service in interstate commerce shall 
be sold to any responsible firm, person, or corporation offering, at any time 
prior to effective date of certificate herein, to purchase line of railroad in- 
volved, as hereinabove mentioned, at price not less than net salvage value 
of property sought to be acquired. F. D. 20115, Augusta R. Co. Abandon- 
ment, 11-21-58, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 
29.91 Applications by Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4: 


Atlantic Coast Line R. Co., F. D. 20358, (Por.) Everglades Branch (Fla.), 
5.98 miles, 12-17-58. 
Augusta R. Co., F. D. 20115, Entire Line, Woodruff County, Ark., 11-21-58. 


Bamberger R. Co., F. D. 20202, Entire Operation, (Utah), 11-25-58 (em- 
braced in F. D. 20338). 


Central of Georgia Ry. Co., F. D. 20403, (Por.) Eatonton-Machen, Ga., 15.6 
miles, 12-22-58. 
Chicago, R. I. & P. R. Co., F. D. 20174, Waverly, Iowa Branch, 4.72 miles, 
12-17-58. 
Denver & R. G. W. R. Co., F. D. 20343, Hooper Branch (Colo.), 19.92 miles, 
11-21-58. 
Loma Branch (Por.) (Colo.), F. D. 20344, 7.09 miles, 11-21-58. 
El Dorado & W. Ry. Co., F. D. 20390, Morgan-Wesson, Ark., 6.8 miles, 
12-17-58. 


Illinois Central R. Co., F. D. 20366, (Por.) Lambert-Vance, Miss., 9.18 miles, 
12-16-58. 
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29.91 Granted (Continued) 


Lehigh Valley R. Co., F. D. 20361, (Por.) Austin Branch (Pa.), 1.43 miles, 
12-17-58. 

Norfolk S. Ry. Co., F. D. 20299, Ellerbe Branch (N. Car.), 11.41 miles, 
11-25-58. 

Potomac Edison Co., F. D. 20324, Frederick, Md., 1.82 miles, 12-18-58. 


Southern Pac. Co., F. D. 20236, (Por.) Los Gatos Branch, etc. (Calif.), 
3.27 miles, 12-22-58. 


3. FINANCE 
31. Jurisdiction 
31.2 Nonnegotiable Obligations 


31.21 Mortgages 


31.21 Chattel mortgages, evidencing equipment obligations, unaccom- 
panied by notes are not considered securities within meaning of sec. 214. 
Commission authority for assumption by Commercial of liability with respect 
thereto is therefore not required. That part of application seeking such 
authority will be dismissed. 56 M. C. C. 276. MC-F-6618, Commercial 
Motor reer ant — & Merger—B. & N. Transp., Inc., .... M. C. C. 

., 12-22-58, Div. 4. 


31.3 Securities Subject to Authorization 
31.34 Notes 


31.34 Proposal by Commercial to issue its short-term notes aggre- 
gating not more than $140,000 is within exemption of sec. 214 of Act 
assuming that total already outstanding at date of such issue does not 
exceed $60,000. MC-F-6618, Commercial Motor Freight, Inc.—Control & 
Merger—B. & N. Transp., Inc., .... M. C. C. , 12-22-58, Div. 4. 


32. Security Issues 


32.1 Amount 
32.14 Capitalizable Assets 


$2.14 Intangible assets or capitalized value of earnings is not proper 
basis for issuance of securities. See 55 M.C.C. 7. MC-F-6991, Point Exp., 
Inc.—Pur. (Por.)—Overland Transp. Co., 12-18-58, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
23.01 Guaranty of Subsidiary’s Obligation 
33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 
Commercial Motor Freight, Inc. Securities, F. D. 20345, .... M. C.C 
12-22-58 (B. & N. Transp., Inc.) (embraced in MC-F-6618). 
33.5 Issues Incident to Unification 
33.53 Motor Truck—Authorized 


33.53 Issue of Securities Incident to Acquisition of Control, Property 

or Assets, or to Unification or Merger, Authorized by Div. 4: 

Navajo Freight Lines, Inc. Securities, F. D. 19534, .... M. C. C. 
11-24-58 (J. L. Naylor) (embraced in MC-F-6357). 


33.6 Recapitalization 


eee es 


33.63 Motor Truck 


33.63 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Truck Companies Authorized by Div. 4: 


T. I. M. E. Inc. Stock, F. D. 20386, 11-26-58. 
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33.9 Stock Dividends or Splits 


38.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 


Northern Pac. Ry. Co. Stock Dividend, F. D. 20384, 11-24-58. 
33.98 Motor Truck 


33.93 Issue of Capital Stock of Motor Truck Lines as Stock Dividend 
or Split Authorized by Div. 4: 


Interstate Motor Freight System Stock Dividend, F. D. 20387, .... M.C.C. 
oa -58. 


34. Alteration of Securities 


34.6 Preferred Stock 
34.60 Generally 


34.60 Upon supplemental application, alteration or modification of 
667,005 shares of 7-percent cumulative preferred stock having $100 par 
value per share, and in connection therewith, issuance of $66,700,500 prin- 
cipal amount of 5%-percent subordinated income debentures, $73,370,550 
principal amount of certificates representing charge on income, and 667,005 
shares of common stock having par value of $5 per share, upon terms and 
conditions found in the prior report herein, to be just and reasonable, ap- 
proved and authorized, and 12:01 a. m. on December 31, 1958, fixed as time 
when they shall become binding. Prior report 295 I. C. C. 759. F. D. 19760, 
——- R. Co. Securities Modification, .... I. C. C. » 11-26-58, 

v. 4. 


4. SERVICE AND OPERATIONS 
42. Terminal 


42.5 Switching 
42.50 Generally 


42.50 There is no direct evidence that interchange facility would im- 
prove supplying of cars to quarry, and considerations discussed strongly 
suggest that no improvement could be expected. 

Failure of defendants to construct and maintain interchange facilities 
at Sussex, Wis. found not shown to be in violation of paragraph (9) or 
paragraphs (18) through (21) of sec. 1 of Act. Complaint dismissed. 
No. 82108, Quality Limestone Products, Inc. v. Minneapolis, St. P. & 8. 8. M. 
Bis Cig ccc Ee Me Ge , 12-16-58, Div. 2. 


46. Safety 
46.7 Motor Carrier Regulations 
46.70 Generally 


46.70 Operation as motor carrier under authority involves compliance 
not only with Act but with rules and regulations which Commission has 
prescribed thereunder; and successful regulation requires cooperation of 
carriers. MC-115899, Sub 4, J. J. Gentry Ext.—Douglas County, Oregon, 
oe, eS , 12-19-58, Div. 1. 


49. Discrimination 


49.0 Generally 
49.01 Unjust 


49.01 There can be no unjust discrimination under sec. 2 of Act where 
compared transportation is not from same origins. 248 I. C. C. 2038, 208-9. 
No. 32855, Central egy Co., Inc. v. Chicago, B. & Q. R. Co., . 

, 11-28-58, Div. 2. 
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5. RATE STRUCTURE 
51. Ratemaking 


51.0 Jurisdiction 
51.03 Minimum Rates 


51.03 In competition, oilfield haulers should not be protected by mini- 
mum rates exceeding class rates which would normally apply if regular-route 
carriers performed service. 


Upon further hearing and reconsideration, findings in prior report, 

300 I. C. C. 409, prescribing reasonable minimum bases of motor common- 

carrier rates on oilfield equipment, materials, and supplies, moving in inter- 

state or foreign commerce between points in certain midwestern and south- 

western states, modified in part. Appropriate order entered. MC-OC-1891, 

Oilfield Equipment, Materials & Supplies to and bet. Southwest, .... I. C. C. 
...+, 12-10-58, Commission. 


52. Freight Classification 


52.0 Generally 
52.08 Use of Article 


52.03 Making otherwise applicable class rates apply according to in- 
tended use of commodity has long been held to be unreasonable rate practice. 
MC-C-1891, Oilfield Equipment, Materials & Supplies to & bet. Southwest, 
Jes« ee , 12-10-58, Commission. 


54. Joint or Through Routes, Rates & Divisions 


54.0 Generally 
54.01 Definitions 


54.01 Standard for determination of existence of through route is 
whether gg carriers hold themselves out as offering through trans- 


portation service. 343 U. S. 549; 351 U. S. _—" 327. No. $2149, Atchison 
—sgge § of Trade v. Atchison, T. & 8. F. Ry. Co., .... I. C. C. , 12-4-58, 
Vv 


54.2 Establishment 
54.22 Involuntary 


54.22 Nor has complainant established that route of movement was 
or is necessary or desirable in public interest. Such showing is necessary 
under sec. 15(3) of Act as condition precedent to requirement by Commis- 
sion that through route be established. It follows that failure of defendants 
to establish route sought is not unreasonable practice. No. 32354, Boyer- 
town Burial — Co. v. Delaware, L. & W. R. Co., .... IC. C. ...., 
11-26-58, Div. 2. 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 


54.30 There is no indication that present routes are materially longer 
than Kansas City route, nor that Santa Fe route is more efficient or more 
economic beyond Kansas City than route of Burlington. In these circum- 
stances, there is no sound basis for finding that route sought is necessary 
or desirable in public interest. See sec. 15(4) of Act. No. 82149, Atchison 
Board of Trade v. Atchison, T. & S. F. Ry. Co., .... I. C. C. , 12-4-58, 
Div. 2. 
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54.5 Routing 
54.53 Duty to Observe Shipper’s 


54.53 Bill of lading contained shipper’s routing instructions: “Big 
4-NKP-DL&W-Reading.” No interchange or junction points between con- 
necting lines through which shipment was to move were designated by ship- 
per, nor was rate to be charged shown on bill of lading. This imposed 
upon carrier normal duty of selecting route over which lowest rate from 
and to these points applied. 289 I. C. C. 89, 91. No. 32854, Boyertown 
emgge Casket Co. v. Delaware, L. & W. R. Co., .... I. C. C. , 11-26-58, 
Div. 2. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 Phrase ‘“‘consistent with public interest” as used in sec. 15(3) 
of Act was found to mean not contradictory or hostile to public interest in 
300 I. C. C. 747, 750. Cancellation of joint rates approved. I & S 6687, 
Routing Cancellation at Waterloo, Iowa, .... I. C. C. ...., 12-1-58, 
Commission. 


55. Competitive Ratemaking 


55.2 Destructive Competition 
55.24 Motor Carrier 


55.24 Proposal holds prospect of making available to respondents an 
increasing volume of traffic, and inasmuch as rail carriers do not now par- 
ticipate in traffic, there is no indication that proposed rates would result in 
destructive competition in contravention of National Transportation Policy. 
I & S M-11338, Drugs, Medicines—Lititz, Pa. to Ohio & Mich., .... I. C. C 

, 12-18-58, Div. 2. 


55.8 Compensativeness 


55.80 Generally 


55.80 Reduced rates may not receive approval in absence of positive 
showing that they would be reasonably compensatory for service to be per- 
formed thereunder. No such showing has here been made. I & S M-109382, 
Plastic Materials—From Texas to Chicago, .... I. C. C. ...., 11-25-58, 
Div. 2. 


55.83 Motor Carrier Rates 


55.83 Proposed rates reflect level comparable to that of other com- 
modity rates on same articles from and to same and other points in same 
general territory. This fact, together with other evidence of record, is 
persuasive that rates would be compensatory. M-11838, Drugs, 
Medicines—Lititz, Pa. to Ohio & Mich., .... I. C. C. , 12-18-58, Div. 2. 


55.85 Forwarder Rates 
55.85 Found that proposed rates would not be reasonably compen- 


satory. I & S 69438, Class Rates—Boston to Chicago & Milwaukee, .... 
1... ©. , 12-2-58, Div. 3. 


57. Tariffs 
57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 Since maximum-pay-in rules, or tariff provisions of similar im- 
port, call for additional charges for additional services rendered, they are 
not inherently unlawful. No. 32149, Atchison Board of Trade v. Atchison, 
7&6. ¥.ty. Co, .... LCC. , 12-4-58, Div. 2. 
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6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 


60.01 Words “just and reasonable” used in connection with freight 
rates are not fixed, unalterable, mathematical terms, but imply application 
of good judgment in light of facts presented. No. 82876, Northwestern 
Steel & Wire Co. v. Pennsylvania Railroad Co., .... I. C. C. , 12-18-58, 
Div. 2. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent publication of reduced rate is not sufficient to estab- 
lish that prior rate was unjust or unreasonable. No. 
Crystal Sugar Co. v. Chicago, M., St. P. & P. R. Co., .... I 
12-2-58, Div. 2. 

60.10 Voluntary reduction of rate or rating does not prove that prior 
rate or rating was unjust or unreasonable. See 303 I. C. C. 72, wherein it 
is stated that ordinarily reparation is not awarded following changes in 
classification ratings. While reparation is not here sought, effect aimed 
at is finding in complainant’s favor and waiver of undercharges in court 
aie ee ae Nylonge Corp. v. Motor Cargo, Inc., .... I. C. C 
.+++, 12-2-58, Div. 3. 


60.3 Conformity with Fourth-Section Principles 


60.84 Through v. Aggregate of Intermediate Rates—Motor Carrier 
60.34 Presumption that joint rates which exceed aggregate of inter- 
mediate rates are prima facie unreasonable can be overcome only by clear 
showing that aggregate of intermediate rates is below reasonable maximum 
32331, Metz Brewing Co. v. Central Motor Lines, Inc., 
, 12-9-58, Div. 2. 


60.4 Reasonableness of Combination of Local Rates 
60.44 Comparison with Single-Factor Rate 


60.44 Mere fact that one of routes over which $1.37 rate applied is 
three miles longer than route of movement does not establish unjustness or 
unreasonableness of combination rate. 229 I. C. C. 405. No. $2354, 
Boyertown Burial —— Co. v. Delaware, L. & W. R. Co., .... I. C. C. 

, 11-26-58, Div. 2. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Rates, generally based on lower minimum weight than that 
proposed, should under normal circumstances reflect higher percentage of 
first class, and thus are not as reliable basis for comparison as rates shown 
sg er I & S M-11257, Automobile Parts—Dayton, Ohio to Mich., 

a. , 12-17-58, Div. 3. 

62.01 Best test of justness and reasonableness of rate has long been 
comparison thereof with other rates on like traffic in same general a 
No. — war iese Dee 3. & Wire Co. v. Pennsylvania R. Co., . 

18-5 Vv 


62.04 Normalcy of Compared Rates 


62.04 Rate to Chicago, depressed by water competition for which 
reason relief was granted from long-and-short-haul provision of Act, may 
not be considered as proper measure of maximum reasonableness of rates 
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to other destinations unaffected to same extent by competition. No. 32288, 
American Crystal Sugar Co. v. Chicago, M., St. P. & P. R. Co., .... I. C. C. 
, 12-2-58, Div. 2. 


62.04 It is firmly established that depressed rates published to meet 
competition offer improper standard for measuring reasonableness of rates 
not subject to similar competitive influences. No. 32337, Burlington Indus- 
tries, Inc. v. Chicago, B. & Q. R. Co., .... I. C. C. , 12-11-58, Div. 3. 


64. Compensativeness 


64.0 Generally 
64.03 Reasonable Compensation 


64.03 Division two deducted $2.77 to reflect reduction from six to 
four percent in rate of return on property devoted to switching service. This 
rate of return was found proper in 301 1. C. C. 75, 81. I & S 6637, Routing 
Cancellation at Waterloo, Iowa, .... I. C. C. , 12-1-58, Commission. 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 Although out-of-pocket costs for handling of average shipment 
of general commodities from and to any point on lines of respondents are 
not best evidence of such costs for handling of particular commodity from 
and to specific points, they do have some probative value, especially where, 
as here, proposed rate is to be applied by several carriers. I & S M-109382, 
Plastic Materials—From Texas to Chicago, .... I. C. C. ...., 11-25-58, 
Div. 2. 


66. Class Rates 


66.0 Generally 
66.0 Generally 


66.0 Proposed reduced freight-forwarder L.C.L. class rates from 
Boston, Mass. to Chicago, Ill. & Milwaukee, Wis., found not shown to be 
just and reasonable. I & S 6943, Class Rates—Boston to Chicago & Mil- 
waukee, ....I.C.C. , 12-2-58, Div. 3. 


66.0 Proposed motor common-carrier class rates within Middle Atlan- 
tic territory, & between points in that territory & points in New England 
territory, found not shown to be just and reasonable. I & S M-10891, Class 
Rates within Middle Atlantic Territory, .... I. C. C. , 12-17-58, Div. 3. 


66.6 Industrial Manufactures 
66.65 Paper & Paper Products 


66.65 Rate charged on shipment of bottle-carrying cartons from 
Conover, N. Car. to Omaha, Neb., found to have been unjust and unreason- 
able. No. 32381, Metz Brewing Co. v. Central Motor Lines, Inc., .... 
a , 12-9-58, Div. 2. 


66.7 Machinery, Equipment, Implements & Appliances 
66.72 Industrial 


66.72 Upon further hearing and reconsideration, finding in prior re- 
port, 300 I. C. C. 409, prescribing reasonable minimum bases of motor 
common-carrier rates on oilfield equipment, materials & supplies, moving 
in interstate or foreign commerce between points in certain midwestern and 
southwestern states, modified in part. MC-C-1891, Oilfield Equipment, 
Materials & Supplies to & bet. Southwest, .... I. C.  ceocey BELO US 
Commission. 
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66.9 Miscellaneous Manufactures 
66.98 Plastic Articles 


66.93 Rates sought to be collected on L.T.L. shipments of cellulose 
sponges from Cleveland, Ohio, to various points in Ill., Md., Minn., Mo., Pa., 
Iowa, Ind., W. Va. & Wis., found applicable and not shown to be. unjust or 
unreasonable, na _ Nylonge Corp. v. Motor Cargo, Inc., .... I. C. C. 

12-2-5 v. 3. 


66.98 Personal Accessories 


66.98 T.L. minimum charges collected on shipment of palm leaf hats, 
in bales, from New York, N. Y. to Breese, Ill., found not shown to have been 
inapplicable, unjust, or unreasonable. No. 32218, Mexican Hat Co. v. Hayes 
Freight Lines, Inc., .... I. C. C. , 12-4-58, Div. 3. 


67. Commodity Rates 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 (1) Rates & charges on grain & grain products, in C.Ls., from 
Neb., Kan., Iowa & Mo., except from origins in Neb. on Missouri Pac. R. & 
Chicago & N. W. Ry., to Calif. & Ariz. via lower Missouri River markets for 
transit, found not shown to be unjust, unreasonable, or unduly prejudicial. 


(2) Rates & charges on grain & grain products, in C.Ls., from origins 
in Neb. on Missouri Pac. & Chicago & N. W. to Calif. & Ariz. via lower 
Missouri River markets for transit, found unduly prejudicial in certain 
instances. 


(3) Through routes & joint rates on grain & grain products, in C.Ls., 
from stations in Neb. on Chicago, B. & Q. R. via lower Missouri River 
markets for transit and reshipment over Atchison, T. & S. F. Ry. to Calif. 
& Ariz., found not shown to be necessary or desirable in public interest. 


(4) Defendants’ rules & regulations governing reconsignment & in- 
spection services on grain & grain products, in C.Ls., from and to points 
specified in paragraph 1, except where and to extent affected by finding in 
paragraph 2, found not shown to be unjust or unreasonable, nor to result 
in unlawful charges. No. 32149, Atchison Board of Trade v. Atchison, 
2&6. ¥. Re. Ce, .... £E. CC. , 12-4-58, Div. 2. 


67.11 Rates on corn starch, in C.Ls., from Keokuk, Iowa to Shannon, 
Ga. & Graham, N. Car., found not shown to have been or to be unjust or 
unreasonable. No. 32837, Burlington Industries, Inc. v. Chicago, B. & Q. 
mm Gk toes ho SG , 12-11-58, Div. 3. 


67.18 Dried Vegetables 


67.18 Rate on beet sugar molasses, in C.Ls., from Bingham & East 
Grand Forks, Minn. to Milwaukee, Wis., found not shown to have been un- 
just or unreasonable. No. 82288, American Crystal Sugar Co. v. Chicago, 
m &P.&F. Bm Ce .... LS. S , 12-2-58, Div. 2. 


67.3 Rough Products of Mines 
67.81 Coal & Coke 


67.31 Rate charged on shipments of fine coal from Bokoshe, Okla. to 
Louisville, Neb., found not shown to have been unjust, unreasonable, or 
unjustly discriminatory, but to have been unduly prejudicial and preferen- 
tial. Lawful rate determined, and reparation awarded. No. 32355, Central 
—"t Coal Co., Inc. v. Chicago, B. & Q. R. Co., .... I. C. C. , 11-28-58, 

iv. 2. 
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67.5 Semi-Processed Material 
67.56 Rubber, Asbestos & Plastics 


67.56 Reduced motor-carrier rates on plastic materials from certain 
points in Texas to Chicago, Ill., found not shown to be just and reasonable. 
I & S M-10982, Plastic Materials—From Texas to Chicago, .... I 

.-, 11-25-58, Div. 2. 


67.56 Proposed rates on rubber & related articles, in mixed T.Ls., 
from Wooster, Ohio to New York, N. Y. & Philadelphia, Pa., found not 
shown to be just and reasonable. I & S M-11180, Rubber—Wooster, Ohio 
to Philadelphia & New York, .... I. C. C. , 11-25-58, Div. 2. 


67.57 Fertilizer 


67.57 Rates on phosphate rock, in C.Ls., from Bartow, Fla. to desti- 
nations in Ga. & Ala., found not shown to have been or to be unjust or 
unreasonable. No. 32236, Cc. O. Smith Guano Co. v. Atlantic Coast Line 
i ee ces Oe Oe » 12-65-58, Div. 2. 


67.59 Scrap, Slag & Waste Material 


67.59 Rate charged on scrap iron & steel, in C.Ls., from Marion, Ind. 
to Sterling, Ill., found to have been unjust and unreasonable. Just and 
reasonable rate determined, and reparation awarded. No. 32876, North- 
western Steel & Wire Co. v. Pennsylvania R. Co., .... I. C. C. 
12-18-58, Div. 2. 


ee, 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 
67.61 Addition of mesh, bar or wire, to descriptive list of manufac- 


tured iron or steel articles subject to T.L. rates published between points 
in central territory, found just and reasonable, without prejudice to different 


findings that may be made in another pending proceeding. I & S M-11194, 
Steel Mesh bet. Points in Central Territory, .... I. C. C. » 11-26-58, 
Div. 2. 


67.62 Nonferrous Metal Articles 


67.62 Proposed reduced T.L. rate on aluminum foil from Newport, 
Ark. to Ft. Calhoun, Neb., found just and reasonable. I & S M-11240, 
Aluminum Foil—Newport, Ark. to Ft. Calhoun, Neb., .... I. C. C. ...., 
12-12-58, Div. 8. 


67.67 Paints, Abrasives & Preservatives 


67.67 Proposed reduced T.L. rate on paint, paint materials, & putty, 
from Chicago, Ill. to Yankton, S. Dak., found just and wwe 4 I1és 
M-11331, Paint, etc. —Chicago, Ill. to Yankton, S. Dak., in Oba ay 
12-22-58, Div. 3. 


67.7 Machinery, Equipment, Implements & Appliances 
67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced T.L. rates on automobile parts from Dayton, 
Ohio to Detroit & Flint, Mich., found just and reasonable. I & S M-11257, 
Automobile Parts—Dayton, Ohio to Mich., .... I. C. C. ...., 12-17-58, 
Div. 3. 


67.8 Necessaries 
67.82 Canned or Preserved Foods 


67.82 Rates charged on canned goods, in C.Ls., from Oakland, Calif. 
to Denver, Pueblo & Brighton, Colo., found applicable in certain instances 
and inapplicable in others. Applicable rates determined, and reparation 
awarded. No. 32280, Kuner-Empson Co. v. Colorado & S. Ry. Co., .. 

‘ , 11-25-58, Div. 3. 
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67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed reduced T.L. rates on drugs, medicines, & toilet prepa- 
rations from Lititz, Pa. to Cleveland, Columbus & Toledo, Ohio & Detroit, 
Mich., found just and reasonable. I & S M-113833, Drugs, Medicines—Lititz, 
Pa. to Ohio & Mich., .... I. C. C. , 12-18-58, Div. 2. 


67.99 All Other 


67.99 Rate sought to be collected on mixed C.L. of grave vaults from 
Columbus, Ohio to Harrisburg, Pa., found not shown to be unjust, unreason- 
able, or unduly prejudicial. No. 82354, Boyertown Burial Casket Co. v. 
Delaware, L. & W. R. Co., .... I. C. C. , 11-26-58, Div. 2. 

67.99 Proposed reduced motor-carrier rate on matches from Cloquet, 
Minn. to St. Louis, Mo., found not shown to be just and reasonable. I[&S8 
aa crna Matches—Cloquet, Minn. to St. Louis, Mo., .... I. C. C. ...., 
12-17-58, Div. 2. 


7. EQUALITY OF CHARGES 
70. Generally 


70.0 Administrative Policy 
70.02 Carrier Responsibility 


70.02 Carriers are not required to maintain rates that will insure 
profitable operations by shippers. 289 I. C. C. 666. No. 32288, American 
Crystal Sugar Co. v. Chicago, M., St. P. & P. R. Co., .... I. C. C. ...., 
12-2-58, Div. 2. 


70.2 Rate Adjustments or Practices 
70.21 Grouping 


70.21 Movements from selected origins via Superior or Topeka, where 
distances compare favorably with those over routes through Kansas City 
and St. Joseph, do not establish unreasonableness of assailed rates or that 
complainants are subjected to undue prejudice. Such route disparities arise 
in every group adjustment and must be considered in light of rate structure 
on grain and grain products from entire producing area. No. 32149, 
Atchison oe of Trade v. Atchison, T. & S. F. Ry. Co., .... 1.C. C....., 
12-4-58, Div. 2. 


73. Special Service Charges 
73.2 Transit 


73.20 Generally 


73.20 Charges on grain moving to Calif. and Ariz. from certain origins 
are less when transit is taken at Omaha than when taken at lower Missouri 
River markets, although movements are substantially similar, and in some 
instances these markets are on direct line of movement Over route. These 
situations indicate undue preference of Omaha and undue prejudice to 
lower Missouri River markets. No. $2149, Atchison Board of Trade v. 
Atchison, T. & S. F. Ry. Co., .... I. C. C. , 12-4-58, Div. 2. 


74. Undue Preference or Prejudice 
74.0 Generally 


74.0 Generally 


74.0 Where there is clear violation of Act, operating factors, whether 
peculiar to one carrier or several carriers, are no justification for continuing 
undue prejudice and preference. No. $2149, Atchison Board of Trade v. 
Atchison, T. & 8. F. Ry. Co., .... I. C. C. , 12-4-58, Div. 2. 
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74.1 Competition Between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Rate disparity complained of was source of positive advantage 
to complainant’s competitors shipping from lower rated groups and positive 
disadvantage to complainant. Assailed rate found unduly prejudicial and 
preferential. No. 32355, Central States Coal Co. v. Chicago, B. & Q. R. Co., 
066% Be Me Ge 00s cg Ee ae 


74.3 Injury to Complainant 
74.30 Generally 


74.30 No C.Ls. of corn were shipped over route alleged to be pre- 
ferred in 1956, and only one in 1955. In three prior years the range was 
from 5 to 11 annually. Such negligible movement could not operate to 
create undue disadvantage to complaining markets, and thus record would 
not support finding of undue prejudice or preference. No. 32149, Atchison 
Board of Trade v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 12-4-58, 
Div. 2. 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 Commission’s power to require increase in intrastate rates and 
charges depends upon whether intrastate traffic is contributing, or can con- 
tribute, its fair share of earnings required to meet maintenance and oper- 
ating costs and to yield fair return on value of property devoted to trans- 
portation service, both interstate and intrastate. No. 32010, Missouri Intra- 
state Freight Rates & Charges, .... I. C. C. ...., 11-26-58, Commission. 


75.02 When Burdensome 


75.02 Difficult question is whether increasing rates as sought would 
result in additional revenues for respondents. Such determination is essen- 
tial. 282 U. S. 194. As in most proceedings of this nature, considerable 
reliance must be placed on informed and expert judgment of respondents’ 
traffic officials. 290 U. S. 70; 136 F. Supp. 897, affirmed 251 U. S. 944; and 
141 F. Supp. 488. These officials have indicated that substantial additional 
revenues will be obtained if rates are required to be increased. Their judg- 
ment is supported by statistical evidence showing that while, in 1956, 
Kansas railroads transported only 3.92 percent more freight tonnage than 
in 1946, they earned 53.38 percent more gross freight revenues in latter 
year than in former. The 10-year period was one of recurring nationwide 
rate increases. Traffic was diverted in some degree, but increased rates did 
result in greater revenues. No. 32067, Kansas Intrastate Freight Rates & 
Charges, .... I. C. C. ...., 11-26-58, Commission. 


75.03 Similar Conditions 


75.03 Existence of particular intrastate rates in some states on lower 
level than rates sought to be increased is not determinative of lawfulness of 
Kan. intrastate rates. 291 I. C. C. 279, affirmed in 348 U. S. 885. No. 
32067, Kansas Intrastate Freight Rates & Charges, .... I. C. C. ...., 
11-26-58, Commission. 


75.06 Separation of Revenues & Expenses 


75.06 Intrastate operations of respondent or respondents other than 
those operations immediately concerned need not receive consideration in 
proceedings of this nature, nor is there need for showing of comparative 
costs of performing intrastate as distinguished from interstate operations. 
No. 32067, Kansas Intrastate Freight Rates & Charges, .... I. C. C. ...., 
11-26-58, Commission. 
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SECTION 13(3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 (1) Kan. intrastate rates on agricultural commodities, includ- 
ing milk & cream; brick & related articles; cement; livestock; & sand, 
gravel, crushed stone, & related articles, including agricultural limestone, 
found to cause unjust discrimination against, and undue burden, on inter- 
state commerce. 


(2) Kan. intrastate rates on livestock found to cause undue and un- 
reasonable advantage, preference, and prejudice as between persons in intra- 
state commerce and persons in interstate commerce. 


(3) Kan. intrastate rates on bituminous coal; clay sewer pipe & drain 
tile; & hay, found not shown to cause undue and unreasonable advantage, 
preference, or prejudice, nor unjust discrimination against or undue burden 
on interstate or foreign commerce. No. 32067, Kansas Intrastate Freight 
Rates & Charges, .... I. C. C. ...., 11-26-58, Commission. 


75.09 Mo. intrastate rates & charges on specified commodities found 
to cause unjust discrimination against, and undue burden on, interstate 
commerce. Basis for removal thereof prescribed. No. 32010, Missouri 
Intrastate Freight Rates & Charges, .... I. C. C. ...., 11-26-58, Commis- 
sion. 


8. UNIFICATIONS 
80. Generally 


80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Ownership of transportation properties separately from opera- 
tions of carrier itself divides responsibility for continuance of adequate 
service to public, increases carrier’s costs of operation, and unnecessarily 
complicates accounting and regulation under Act. Sound economic condi- 
tions in motor carrier industry are not fostered under such circumstances. 
Findings, therefore, will be conditionsd to require that, prior to or concur- 
rently with exercise of authority herein granted, properties of American 
Equipment shall be unified with those of American Corp., its corporate ex- 
istence shall be terminated, and data shall be submitted showing how 
unification has been effected. 57 M. C. C. 607. MOC-F-6908, Lee Transp. 
Co.—Control—American Cldg. Corp., 12-11-58, Div. 4. 


80.5 Effect of Order 
80.50 Generally 


80.50 Effect of any purchase transaction under sec. 5 of Act is to unify 
operating rights into single ownership, and separate duplicating operating 
rights automatically merge upon consummation by parties. Compare 55 
M. C. C. 357, and cases cited therein. MC-F-6922, Getter Trucking, Inc.— 
Pur.—A. E. Sheridan Trucking Co., 12-17-58, Div. 4. 


81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 Sec. 5(4) of Act contains broad provisions prohibiting control or 
management of one carrier in common interest with another, without prior 
Commission approval, however such result is obtained. 322 U. S. $81. 
Termination of violation ordered. MC-F-6394, Earl Stacks—Investigation of 
seaeua'e - E Trucking Corp. & Liquid Transit, Inc., .... M. C. C. 

-19-58, Div. 4. 


eeeep 
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81.1 Facts Constituting Control 
81.10 Generally 


81.10 Under paragraph (6), sec. 5 of Act, affiliation exists if it is 
“reasonable to believe” that affairs of one carrier will be managed in interest 
of another. It is not necessary that carrier of which control would be 
acquired would be managed solely or exclusively in interest of carrier with 
which person is affiliated. 45 M. C. C. 59, 77; and 39 M. C. C. 2438. Once 
such affiliation has been established, conclusive presumption of paragraph 
(5), sec. 5 of Act, that control or management in common interest has been 
accomplished or effectuated applies. MC-F-6394, Earl a xe weeee 
of Control—C & E Trucking Corp. & Liquid Transit, Inc., . . ooeee 
12-19-58, Div. 4. 


81.7 Disposition of Control Applications 
81.73 Motor Truck—dAuthorized 


81.73 Control of Two or More Motor Carriers of Property in Common 
Interest Authorized by Div. 4: 


Lee Transp. Co.—American Cldg, Corp., MC-F-6908, 12-11-58. 
81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 


Interstate Motor Freight System——Control—Moskowitz Motor Transp. Inc., 
MC-F-6488, .... M. C. C. , 12-9-58. 


Seaboard Food Exp., Inc.—Lease (Por.)—Wm. D. Buie (Wm. B. Buie, Ad- 
ministrator), MC-F-6648, 11-26-58. 


81.9 Divestiture 
81.93 Orders for 


81.93 Order of divestiture may not properly be directed to Mrs. Copen. 
75 M. C. C. 157, 159, and cases cited therein. Nevertheless, Mrs. Copen 
will be expected to take such steps, within time provided in order herein, to 
divest herself of any and all interest, individually or otherwise, direct or 
indirect, which she now has in capital stock of Transit, and in such divesti- 
ture, none of said shares of stock should be sold directly or indirectly to any 
person affiliated with her, or to any stockholder, officer, director, employee, 
or agent of, or anyone otherwise connected with or under control or in- 
fluence of C & E, or to any corporation in which it is financially interested 
or with which it is affiliated, or to any stockholder, officer, director, employee, 
of any such corporation, or its subsidiary or affiliated company. Respondents 
will be expected to report to Commission, within time provided, action 
taken to terminate violation. Unless divestiture of stock ownership is ac- 
complished, and Commission advised thereof, such supplemental action will 
be taken under sec. 5 of Act as may be necessary. MO-F-6394, Earl Stacks— 
Investigation of Control—C & E Trucking Corp. & Liquid Transit, Inc., .... 

.o , 12-19-58, Div. 4. 


82. Transaction Sound & Applicant Fit 
82.1 Condition of Vendee 


82.12 Debt Financing of Intangibles 


82.12 Record does not justify approval of resulting overcapitalization, 
especially when overcapitalization will result from issuance of securities to 
finance purchase of intangible properties. See 58 M. C. C. 757. MC-F-6991, 
Point Exp., Inc.—Pur. (Por.)—Overland Transp. Co., 12-18-58, Div. 4. 
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82.14 Financial Resources 


82.14 It is evident that vendee does not possess sufficient resources to 
warrant approval of proposed undertaking, and that even if anticipated 
savings and additional net income under unified operations were to be 
realized to substantial extent, vendee could not consummate transaction on 
present basis without endangering its financial stability. MCO-F-6588, Con- 
verse Trucking Service—Pur.—Manning Freight Lines, Inc., .... M. C. C. 
4 , 12-2-58, Div. 4. 

82.14 Financial stability of carrier’s stockholders is not substitute for 
financial stability of carrier itself. MC-F-6901, Point Exp., Inc.— 
(Por.)—Overland Transp. Co., 12-18-58, Div. 4. 


82.3 Consideration 
82.30 Generally 


82.30 Operating rights become dormant when there is cessation of 
operations, coupled with absence of any intention to resume. MC-F-6581, 
AAA Trucking Corp.—Pur.—Garford Trucking, Inc., 12-8-58, Div. 4. 


82.30 As vendee would receive less authority than originally intended, 
parties may, if they so desire, adjust purchase price downward without 
further approval. MC-F-6657, Cooper-Jarrett, Inc.—Pur.—Anthony & 
Nickolas Serio, 12-3-58, Div. 4. 

82.30 Considering vendor’s past earnings record and economies to be 
effected by vendee under unified operations, purchase price herein is not 
unreasonable and payment thereof in manner proposed would be consistent 
with public interest. MC-F-6357, Navajo Freight Lines, Inc.—Pur.—J. L. 
Naylor, .... M. C. C. ...., 11-24-58, Div. 4. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 Where transaction is subject to sec. 5, such as instant proceed- 
ing, no part of such transaction may lawfully be consummated without prior 
Commission approval. 50 M. C. C. 349. In instant case, however, there is 
no showing that action of parties was due to deliberate disregard for but 
rather was attributable to unfamiliarity with law. Under such circum- 
stances, approval of application should not be withheld because of law 
violation where evidence shows service vendee would be able to render under 
unified rights would be of benefit to public. Approval of transaction, h 
ever, is not to be construed as excusing or condoning law violation. MC-F- 


6922, Getter Trucking, Inc.—Pur.—A. E. Sheridan Trucking Co., 12-17-58, 
Div. 4. 


83. Prior Utilization of Authority 


83.0 Generally 
83.02 Irregular-Route Common Carrier 


83.02 Although underlying authority is irregular route in nature and 
does not require as active service as reasonably may be expected of regular 
route Operators, some showing should be made that operations have been 
continuous. Compare 56 M. C. C. 597, 604. MC-F-6734, Cross Transp., 
Inc.—Pur.—D & N Motor Transp. Co., .... M. C. C. , 12-22-58, Div. 4. 


83.02 In transaction such as this, involving irregular route, limited- 
commodity authority, parties are not required to show transportation activity 
in all of territory authorized to be served. However, there still must be 
fairly representative showing of service under authority involved in order to 
support finding that operations have been active. MC-F. Seaboard 
Food Exp., Inc.—Lease (Por.)—Wm. D. Buie, (Wm. B. Buie, Administra- 
tor), 11-26-58, Div. 4. 
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83.2 Degree of Utilization 
83.22 Temporary Operation 


83.22 Traffic formerly transported by vendor had been absorbed by 
other carriers. However, period of time of cessation does have bearing on 
degree and finality of diversion of traffic by shippers; and, apparently, in 
this instance, at least portion of traffic was regained by vendee during 
temporary authority. Approved. MC-F-6581, AAA Trucking Corp.—Pur.— 
Garford Trucking, Inc., 12-8-58, Div. 4. 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 Regardless of reason, when service has been discontinued for 
substantial period of time and traffic has been absorbed by other carriers, it 
has been found repeatedly in similar proceedings that part of burden of proof 
of prospective purchaser of such operating authority is to establish that there 
is need for reinstitution of service. MO-F-6638, C. D. Zimmerman—Pur. 
(Por.)—Shoemaker Bros., Inc., 12-16-58, Div. 4. 


84. New Service Doctrine 


84.1 New Through Operation 


84.10 Generally 


84.10 Mere fact that carriers under common control could perform joint 
service does not establish that there is need for such service. Where, as 
here, service would be performed under common control, which previously 
was not rendered in any substantial degree by Interstate and Moskowitz be- 
tween themselves or with other carriers, entirely new service would result. 
In connection therewith, it must be shown that shipping public requires new 
service. MC-F-6488, Interstate Motor Freight System—Control—Moskowitz 
Motor Transp., Inc., .... M. C. C. ...., 12-9-58, Div. 4. 


84.12 Restrictions Against 


84.12 To restrict operating rights against transportation of traffic 
between intermediate points is generally undesirable, as such restrictions 
impair utility of service to public by carrier, complicate operating rights, 
and on this record, it has not been shown to be required in order to protect 
interests of carriers competing for such traffic. MC-F-6581, AAA Trucking 
Corp.—Pur.—Garford Trucking, Inc., 12-8-58, Div. 4. 


84.3 Duplication of Authority 
84.31 Commodity 


84.31 Proposal to eliminate duplicating rights is not feasible in view 
of substantial duplication that exists. Denied. MC-F-6648, Seaboard Exp. 
Inc.—Lease (Por.)—Wm. D. Buie, (Wm. B. Buie, Administrator), 11-26-58, 
Div. 4. 


84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Interstate may not escape its burden of proving new service is 
needed by contending that protestants have not submitted positive proof of 
diversion of their traffic as result of proposed transaction. Foregoing is 
particularly true where, as shown by instant record, no shipper dissatis- 
faction presently exists with respect to protestants’ services; latter are 
willing and able to meet increased demands for service; and many of them 
are unable financially to compete with new and unrequired services of sub- 
stantial and aggressive competitor. MC-F-6488, Interstate Motor Freight 
a... Motor Transp., Imc., .... M. C. CG. ...., 
12-9-58, Div. 4. 
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85. Sound Transportation Conditions 


85.1 Service 
85.17 Preserve Needed Service 


85.17 Consummation of transaction would assure public that service 
which has been available for years will be continued. MO-F-6734, Cross 
Transp., Inc.—Pur.—D & N Motor Transp. Co., .... M. C. C. ...., 12-22-58, 
Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 Protestants’ service between three points named and points in 
vendee’s territory are over more direct routes than vendee would operate 
under unified rights. Under circumstances, it is not convincing on this 
record that protestants would be adversely affected to any material degree 
by consummation of transaction. MC-F-6595, Expressways, Inc.—Pur. 
(Por.)—James & Irene C. Warner, .... M. C. C. ...., 12-18-58, Div. 4. 


85.30 Other carriers are providing adequate and satisfactory service 
and are able to handle additional traffic. 70 M. C. C. 343. Denied. 
MC-F-6638, C. D. Zimmerman—Pur. (Por.)—Shoemaker Bros., Inc., 12-16- 
58, Div. 4. 


85.32 Impairment of Competitive Operation 


85.32 Record contains no evidence of protestants’ gross earnings or 
operating ratios; but considering that revenues derived by vendor from 
traffic interlined with protestants during five months indicated aggregated 
approximately ten percent of his total revenues during that period, it does 
not appear that loss of such traffic by protestants, in whole or in part, would 
be of serious consequence to them. MO-F-6357, Navajo Freight Lines, Inc.— 
Pur.—J. L. Naylor, .... M. C. C. ...., 11-24-58, Div. 4. 


85.33 Proof of Impairment 


85.33 Evidence introduced by protestants is of little value in apprais- 
ing possible effect which this transaction and service which vendee would 
render under unified rights may have on their operations. They submitted 
no evidence showing tonnage transported, their revenue and net income, 
their financial condition, or evidence which would permit an estimate of 
effect which discontinuance of service by vendor and its resumption by 
vendee had on their tonnage, revenue, and service. MC-F-6581, AAA Truck- 
ing Corp.—Pur.—Garford Trucking, Inc., 12-8-58, Div. 4. 


85.33 Protestants have adduced no evidence showing amount of freight 
they might reasonably expect to lose as result of unification or that avail- 
able traffic in considered territory is insufficient to support proposed service 
of vendee as well as that of existing carriers. Under circumstances, evidence 
presented is not convincing that service vendee would be able to render 
under unified rights would so prejudice competing carriers as to impair their 
ability to meet their common carrier responsibilities. MC-F-6357, Navajo 
Freight Lines, Inc.—Pur.—J. L. Naylor, .... M. C. C. ...., 11-24-58, 
Div. 4. 


85.4 Effect Upon Employees 


85.41 Railroad 


85.41 Same conditions imposed as in 261 I. C. C. 672. F. D. 20881, 
St. Louis S. W. Ry. Co. of Texas—Acquisition & Operation—Greenville, 
Texas, 12-2-58, Div. 4. 
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To Same Effect: 


F. D. 20858, Butte A. & P. Ry. Co.—Joint Use—Northern Pac. Ry. Co., 
11-21-58, Div. 4. 


F. D. 20338, Denver & R. G. W. R. Co.—Pur. (Por.)—Bamberger R. 
Co., 11-25-58, Div. 4. 


F. D. 20875, Oregon-W. R. & Nav. Co.—Joint Use—Northern Pac. Ry. 

Co., 12-17-58, Div. 4. 
86. Leases & Operating Agreements 
86.3 Trackage or Operating Agreements 

86.31 Original Railroad Agreement 

86.31 Original Railroad Joint Facility Agreements Approved by Div. 4: 
Butte A. & P. Ry. Co.—Northern Pac. Ry. Co., F. D. 20353, 11-21-58. 
Oregon-W. R. & Nav. Co.—Northern Pac. Ry. Co., F. D. 20875, 12-17-58. 
St. Louis S. W. Ry. Co. of Texas—Greenville, Texas, F. D. 20331, 12-2-58. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


St. Louis S. W. Ry. Co. of Texas—Acquisition & Operation—Greenville, 
Texas, F. D. 20331, 12-2-58. 
87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


AAA Trucking Corp.—Pur.—Garford Trucking, Inc., MC-F-6581, 12-8-58. 
Cooper-Jarrett, Inc.—Pur.—Anthony & Nickolas Serio, MC-F-6657, 12-3-58. 


Cross Transp., Inc.—Pur.—D & N Motor Transp. Co., MC-F-6734, .... 
M. C. C. , 12-22-58. 


Getter Trucking, ine eenod. E. Sheridan Trucking Co., MC-F-6922, 
12-17-58. 
Navajo Freight Lines, Inc.—Pur.—J. L. Naylor, MC-F-6357, .... M. C. C. 
, 11-24-58. 
87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation, Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4: 


Converse Trucking Service—Pur.—Manning Freight Lines, Inc., MC-F-6583, 
ee © eS , 12-2-58. 
87.2 Purchase of Portion of Franchise 


87.21 Railroad—Approved 


87.21 Purchase of Portion of one Railroad by Another Such Carrier 
Authorized by Div. 4: 


Denver & R. G. W. R. Co.— Bamberger R. Co., F. D. 20338, 11-25-58. 


Union Pac. R. Co.—Bamberger R. Co., F. D. 20367, 11-25-58 (embraced in 
D. 20338). 
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87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


Expressways, Inc.—James & Irene C. Warner, MC-F-6595, .... M. C. C. 
. eee, 12-18-58. 


87.27 Motor Truck Lines—Denied 


87.27 Acquisition of Portion of Operating Authority of One Motor Car- 
rier of Property by Another Such Carrier Denied by Div. 4: 
Point Exp., Inc.—Overland Transp. Co., MC-F-6991, 12-18-58. 
Zimmerman, C. D.—Shoemaker Bros., Inc., MC-F-6638, 12-16-58. 





List of New Members 


Joseph J. Adamo, 2603 Avenue D, Brooklyn 26, New York. 
Peter W. Asher, Dorr, Han, Whittaker & Peet, 61 Broadway, New York 6, New York. 
Horace J. Blanchard, 1105 Great Plains Building, Lubbock, Texas. 


Virgil D. Cover, Franklin Professor of Transportation, Syracuse University, 105 
Slocum Hall, Syracuse, New York. 


Ralph L. Denton, Cory, Denton & Smith, 212 South 5th Street, Las Vegas, Nevada. 


Wallace D. Green, Sales & Traffic Department, Pacific Intermountain Express, 650 
Hanford Street, (P. O. 3026), Seattle 14, Washington. 


Harold W. Henderson, Law Department, Louisville & Nashville Railroad Co., 908 
West Broadway, Louisville 1, Kentucky. 


Joseph Hodgson, Jr., Assistant General Traffic Manager, Seatrain Lines, Inc., 711 
Third Avenue, New York 17, New York. 


David E. McGrath, Commodity Manager, St. Louis-San Francisco Railway Com- 
pany, 906 Olive Street, Room 800, St. Louis 1, Missouri. 


Oscar H. McGuffin, 328 Laurina Street, Jacksonville 11, Florida. 


John J. C. Martin, American Home Products Corporation, 22 East 40th Street, 
New York 16, New York. 


Theodore Morrison, 275 Schley Place, Teaneck, New Jersey. 


Lauren D. Rachlin, Rachlin and Rachlin, 710 Erie County Bank Building, Buffalo 2, 
New York. 


C. C. Small, Jr., 907 Perry-Brooks Building, Austin 1, Texas. 
Paul C. Smith, 4014-13th Street, N. E., Washington 17, District of Columbia. 


Robert D. Toll, Western Pacific Railroad Company, 149 New Montgomery Street, 
San Francisco 5, California. 


Claude R. Wilson, Jr., Legal Department, The Texas and Pacific Railway Company, 
914 Texas and Pacific Building, Dallas 2, Texas. 


Warren Woods, 716 Perpetual Building, Washington 4, District of Columbia. 
Fred M. Zitto, Jr., 3607 Lindholm Road, Shaker Heights, Ohio. 


REINSTATED TO MEMBERSHIP 


pap F. Bodo, Commercial Agent, Seatrain Lines, Inc., 711 Third Avenue, New 
ork 17, New York. 


Elwood H. Jones, 136 N. Broad Street, West Hazleton, Pennsylvania. 


Elected to Membership, January, 1959. 





Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Neal Holland, President, Acting General Counsel, Boston & Maine 
Railroad, North Station, Boston 14, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Stephen Tinghitella, Chairman, Manager, Transportation Division, 
Commerce and Industry Association of New York, 99 Church Street, 
New York 7, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half), Maryland, Delaware and District of Columbia 
Greater Philadelphia Chapter 


Francis A. Green, Jr., Chairman, Assistant Traffic Manager, 
C. Schmidt & Sons, Inc., 127 Edward Street, Philadelphia 23, Pennsyl- 
vania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Adelphia 
Hotel, 13th & Chestnut Streets, Philadelphia, Pennsylvania. Out-of- 
town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c — which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
——- in any chapter. (Constitution—section 5, Article IV). 

e rai ie., that of the District of Columbia Chapter, will be found on 
pages Ta 22 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 


~ $30-. 
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District of Columbia Chapter 


J. Carter Fort, Jr., Chairman, 533 Southern Building, Washington 
5, D. C 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executwe Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 
District 4—Pennsylvania (western half), Ohio and West Virginia 

Pittsburgh Chapter 

Roy H. Schultz, Chairman, Traffic Manager, H. H. Robertson Com- 
pany, 14th Street, Ambridge, Pennsylvania. 

Meets: At call of Chairman. 
Akron Chapter 


John R. Meeks, Chairman, President, Traffic Research Institute, 
607 Copley Road, Akron 20, Ohio. 


Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 


Joseph J. Kuhner, President, 736 Society for Savings Building, 
145 Public Square, Cleveland 14, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—vVirginia, North Carolina and South Carolina 
Richmond Chapter 
J. Langhorne Tompkins, President, Virginia-Carolina Chemical 
Corporation, 401 East Main Street, Richmond, Virginia. 
Carolina Chapter 


Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 

Atlanta Chapter 

James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 
pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 

Florida Chapter 

T. C. Maurer, Chairman, G. T. M., Owens-Illinois Glass Co., Mill 
Division, P. O. Box 1620, Jacksonville 1, Florida. 
District 7—Kentucky, Tennessee and Mississippi 

Louisville Chapter 


R. Wray Henriott, Chairman, General Attorney, Louisville and 
Nashville Railroad Company, 908 West Broadway, Louisville 1, Ken- 
tucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Chapter 


Martin L. Cassell, Jr., General Chairman, General Solicitor, 
Chicago, Rock Island and Pacific Railroad Company, 139 West Van 
Buren Street, Chicago 5, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Eugene J. Mielke, President, Manager, Transportations, Murphy 
Motor Lines, Inc., 965 Eustis Street, St. Paul 14, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Southeastern Wisconsin Chapter—Milwaukee 


Richard W. Bethke, Chairman, District Manager, Stor Dor For- 
warding Company, 744 North Fourth Street, Milwaukee 3, Wisconsin. 
Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 
District 10—lIowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis Chapter 


Doyne T. Clem, Chairman, Assistant General Traffic Manager, Pet 
Milk Company, Arcade Building, St. Louis 1, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 

District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 

Bruce W. Russell, Chairman, Traffic Manager, Service Pipe Line 
Company, P. O. Box 1979, Tulsa 2, Oklahoma. 

District 12—Texas 


Amarillo Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 

John H. Beckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 

Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 

North Texas Chapter 

Francis H. Lynch, Jr., Chairman, Common Carrier Motor Freight 
Assn., 4112 San Jacinto Street, Dallas 4, Texas. 

Meets: At time and place fixed by Chapter’s Executive Committee. 

South Texas Chapter 

Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 

District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Delmar S. Eno, Chairman, Traffic Consultant, Western Traffic 
Service, 1077 South Gilpin Street, Denver 9, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15——-Washington and Oregon 


Puget Sound Chapter 
Edward Pewters, Chairman, 4815 Fifty-third Street, South, Seattle 
18, Washington. 
Meets first Tuesday of every month at Stewart Hotel, 6:00 P. M. 
Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 
San Francisco Chapter 
Charles W. Burkett, Jr., Chairman, General Attorney, Southern 
Pacific Company, 65 Market Street, San Francisco 5, California. 
Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 
A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 


Waldo A. Gillette, Chairman, Director of Public Relations, Monolith 
Portland Cement Company, 3326 San Fernando Road, Los Angeles 65, 
California. 


Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Ovwut-of-town members 
are cordially invited to attend. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Manual of Practice and Procedure before the I. C. C. prepared by C. R. 
Hillyer, F. C. Hillyer and Walter McFarland 


Code of Ethics 





Relief from 4th Section of the Interstate Commerce Act by J. M. Fiedler, 
Examiner. This study sets forth the principles developed, the grounds 
recognized, and the limitations im y the Commission in the granting 
of relief from the long-and-short haul and aggregate-of-intermediates pro- 
vision of Section 4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, Standards 
Under the Interstate Commerce Act by —— B. Aitchison. In this book, 
a comprehensive but concise work, former Commissioner Aitchison, for the 
first time, has authoritatively analyzed and determined what standards are 
properly applicable in determining the reasonable level of carrier charges 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 39 Im- 
rtant Decisions Since 1939. This booklet contains 256 Supreme Court 
ecisions, among which are 172 decisions important to the I. C. C. 


286 Abstracts of Supreme Court Decisions, W. wi Myskowski. This book 
contains the abstracts of 286 decisions of the United States Supreme Court 
bearing upon the work of the Interstate Commerce Commission and inter- 
preting the provisions not only of the Interstate Commerce Act but also 
of the supplementary acts (includes “39 Important Decisions Since 1939”) 


1955 Supplement to Abstracts of Supreme Court Decisions, W. ty kowski. 


This Supplement brings , to date the original Book of 
It covers the period 1953 through June, 19 


Gar Cu 
January 1955 


bstracts. 





1955 Supplement to Consolidated Current Index to I. C. C. Decisions. Contains 


Index to all I. C. C. Decisions (printed and unprinted), from February, 
1955 through January, 1956 


interstate Commerce Commission Gon Caeatin, Assignment of Work 
and Functioning of Major Activities: art, as of October 15, 1957 
Pamphlet, revised as of March 28, 1958, (companion work to chart) 

Selected Reading List of Books Helpful in the Study of the Principal Laws 
Within the Jurisdiction of the Interstate Commerce Commission. 19 
Revised Edition with 48-page Special Bibliography. Prepared by Specialists 
in Education, Transportation Law, I. C. C. Practice and Procedure 

Pamphlets Temporarily Out of Print 
Outline of Study Course In Practice and Procedure Before the I. C. C. 


Cost and Value of Service in Rate Making for Common Carriers. 




















